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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-1787 


FIRESTONE TIRE & RUBBER COMPANY, 
Petitioner, 
v. 

RUSSELL E. TRA T 
Respondent. 


BRIEF FOR PETITIONER 


Preliminary Statement 

This is an action - ^ to review and set aside regulations 
establishing effluent guidelines for the Tire and Inner Tube Plants 
Subcategory of the rubber processing industry issued on February 21, 
1974 (39 Fed. Reg. 6660) by the Environmental Protection Agency 


A petition challenging the same guidelines has also been 
filed in this Court by the Goodyear Tire & Rubber Company, jst al. , 
No. 74-1809. Petitioners in both proceedings assert the same 
grounds on which (1) the Court should hold that it does not have 
jurisdiction to review the effluent guidelines or (2) if it does 
hold that it has jurisdiction the Court should set aside and 
remind the challenged guidelines. The Court is respectfully 
referred to the brief in No. 74-1809 for Petitioners' arguments 
regarding the substantive validity of the effluent guidelines. 
Petitioners have moved that these cases be consolidated for 
argument and determination. 







(EPA) under Section 304(b) of the Federal Water Pollution Control 
Act, as amended (the "Act") (33 U.S.C. § 1314(b)). 


This action raises basic legal issues respecting the 
proper interpretation to be given key regulatory sections of 
the Act and issues of a combined technical and legal nature 
pertaining to the substantive regulations themselves. 

The Parties 

The Petitioner in this case and the Petitioners in the 
related case are manufacturers of tires and inner tubes, and are 
subject to the regulations here in issue. 

Russell E. Train is Administrator of the Environmental 
Protection Agency. 


Questions Presented 

1. Does this Court have jurisdiction to review, on a 
petition for review, regulations issued by the Agency under 
Section 304(b) of the Act? 

2. Can EPA change the statutory pattern of review by 
claiming that the regulations it has issued are also "limita¬ 
tions" under Section 301 with the asserted consequence that 
regulations under Section 304(b) are reviewable only in the 
Court of Appeals? 
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3. Is EPA authorized by the Act to issue effluent limi¬ 
tations by regulation under Section 301? 

4. Do the regulations promulgated by EPA establishing 
effluent guidelines comply with the Act? 


Statutes and Regulations Involved 
Sections 301, 302, 304, 306, 307, 309, 505 and 509 of 
the Act (33 U.S.C. §§ 1311, 1312, 1314, 1316, 1317, 1319, 1365 
and 1369) which were added to the Act by the Federal Water 
Pollution Control Act Amendments of 1972 (Pub, L. No. 92-500, 

86 Stat. 816) are set out in Addendum A to this brief. 

The regulations here in issue were published on February 21, 
1974 (39 Fed. Reg. 6659), and appear in the record at App. 2836.—^ 
A correction to the regulations was published on July 19, 1974. 

39 Fed. Reg. 26423. The original and amendatory regulations 
are set out in Addendum A to Petitioners' Brief in No. 74-1809. 


Jurisdiction 

Petitioners contend that this Court does not have jurisdiction 
to review effluent guideline regulations and that review should 


1/ 

By Order of September 12, 1974, the Court has approved 
the filing of a consolidated deferred Appendix for this petition 
and the petition in No. 74-1809. EPA has filed a consolidated 
record for both petitions. The record is paginated consecutively 
and to avoid triple pagination, the EPA pagination will be used. 
The Appendix will be referred to as ''App." 
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be in the District Court under the Administrative Procedure 
Act (5 U.S.C. §§ 701—706) and the jurisdictional provisions of 
the Judicial Code (28 U.S.C. §§ 1331, 1332, 1337, 1361, 1651). 

The EPA rulemaking process began on August 6, 1973. 38 Fed. Reg. 

21202, App. 2480. On February 25, 1974, EPA publicly took the 
position that these regulations are issued under both Section 301 
and Section 304 and that because the regulations are under both 
Sections 301 and 304 the Courts of Appeals have jurisdiction 
to review them under Section 509(b) of the Act. Section 509(b) 
requires that a petition for review be filed within 90 days; as 
a consequence of EPA's position, these protective petitions were 
filed. 

The Court is aware that the jurisdictional issue has 
been raised by the Intervenors and briefed in Natural Resources 
Defense Council, Inc , v. EPA , No. 74-1258. That case has been 
calendared for argument. The jurisdictional issue was raised and 
briefed in Hooker Chemicals and Plastics Corporation, et al . v. 
Train, Second Circuit, No. 74—1683, and in E. I. du Pont de Nemours 


1 / 

Petitioners have filed a complaint challenging these 
regulations in the United States District Court for the District 
of Maryland, Goodyear Tire & Rubber Company, e t al. v. Train. 
Civil Action No. HM 74-1057. 
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& Co, v. Train , Fourth Circuit, No. 74-1261. The latter case 
has also been calendared for argument. 

Two unreported opinions of United States District Courts 
have held that regulations issued by EPA for the sulfuric acid 
subcategory of the Inorganics Chemicals Manufacturing Point 
Source Category (40 C.F.R. §§ 415.21-415.23, 39 Fed. Reg. 9634 
(March 12, 1974)) and regulations for the pulp, paper and 
paperboard industries (40 C.F.R. §§ 430.10-430.56, 39 Fed. Reg. 
18742-52 (May 29, 1974)) are limitations issued under Section 301 
of the Act and subject to review only in the Courts of Appeals 
pursuant to Section 509 of the Act. E.I. du Pont de Nemours & 
Company, et al. v. Russell E. Train, et al. . Civil Action No. 
74-57 (W.D. Va. Sept. 27, 1974) (Turk, C.J.); American Paper 
Institute v. Russell E. Train, et j^l. » Civil Action No. 74-814 
(D.D.C. Sept. 17, 1974) (Pratt, J.). The opinions in these 
cases are attached as Addendum B and Addendum C, respectively. 

Since the jurisdictional issue has not been resolved by 
a Court of Appeals, Petitioners of necessity are presenting 
the issue in these proceedings. The Court will reach the sub¬ 
stance of the guideline regulations discussed in Petitioners' 
Brief in No. 74-1809 only if it decides as a threshold matter 


that it has jurisdiction 





Statement of the Case 
The Administrative Proceedings 
EPA began the administrative proceedings for effluent 
guidelines on August 6, 1973, with an Advance Notice of Public 
Review Procedures for Proposed Effluent Limitation Guidelines 
and Standards of Performance for New Sources. 38 Fed. Reg. 21202, 
App. 2480. On October 11, 1973, EPA announced proposed rule- 
making fixing effluent guidelines and new source standards for 
the Rubber Processing Point Source Category, including regulations 
for two subcategories that now comprise the Tire and Inner Tube 
Plants Subcategory. 38 Fed. Reg. 28219, App. 2784. On February 21, 
1974, final regulations were published for the Rubber Processing 
Point Source Category. 39 Fed. Reg. 6659, App. 2836. An amending 
regulation to correct typographical errors was published on 
July 19, 1974. 39 Fed. Reg. 26423. (The Court is respectfully 

referred to Petitioner's Brief in No. 74-1809 for further dis¬ 
cussion of the administrative proceedings.) 

The Statutory Framework 

The Federal Water Pollution Control Act, as basically 
and extensively revised by the 1972 Amendments, constitutes the 
organic statute under which all effluent discharges from indus¬ 
trial plants and municipalities are regulated. 
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The Act prohibits all discharges except as they are 
permitted under the law. Section 301 (33 U.S.C. § 1311). 

Permits setting limitations on effluent discharges are issued 
under Section 402 of the Act (33 U.S.C. § 1342), and the limits 
and conditions which restrict the discharge of an individual 
industrial plant are fixed in the permit after proceedings 
conducted under Section 402. 

The permit procedure is based on the congressional policy 
that the primary responsibility for water quality protection 
shall be given to the States. Section 101(b) (33 U.S.C. § 1251(b)) 

EPA is required to turn the permit granting authority over to 
the States when State programs meet the requirements of the 
Act. See Sections 402 (b)-(f) (33 U.S.C. §§ 1342 (b) - (f) ) . 

The regulatory plan based on the permit system was selected 
by Congress because there would be multiple permitting authorities: 
the States, where EPA has approved the State plan under Section 402 
and EPA, where the State has not yet qualified. To assure 
uniformity among these permitting authorities. Section 301 
provides for a definition of objectives in terms of technology 
and time. The same section also directs complex regulations to 
be issued under Section 304(b) as guidelines to be applied in 
the permit process. The permit process is the point where actual 




effluent limitations and compliance schedules are fixed under 
Section 402. 


The critical role of the guideline regulations in the 
statutory plan is apparent from the statute. Section 301 pro¬ 
vides in part: 

Sec. 301. (a) Except as in compliance 

with this section and sections 302, 306, 

307, 318, 402, and 404 of this Act, the 
discharge of any pollutant by any person 
shall be unlawful. 

(b) In order to carry out the objective 
of this Act there shall be achieved — 

(1)(A) not later than July 1, 1977, 
effluent limitations for point sources, 
other than publicly owned treatment 
works, (i) which shall require the 
application of the best practicable 
control technology currently available 
as defined by the Administrator pursuant 
to section 304(b) of this Act , or (ii) in 
the case of a discharge into a publicly 
owned treatment works which meets the 
requirements of subparagraph (B) of this 
paragraph, which shall require compliance 
with any applicable pretreatment require¬ 
ments and any requirements under section 
307 of this Act; and 

★ ★ ★ 

(C) not later than July 1, 1977, any 
more stringent limitation, including 
those necessary to meet water quality 
standards, treatment standards, or 
schedules of compliance, established 
pursuant to any State law or regula¬ 
tions (under authority preserved by 
section 510) or any other Federal law 
or regulation, or required to implement 
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any applicable water quality standard 
established pursuant to this Act. 

2(A) not later than July 1, 1983, 
effluent limitations for categories 
and classes of point sources, other 
than publicly owned treatment works, 
which (i) shall require application 
of the best available technology 
economically achievable for such 
category or class, which will result 
in reasonable further progress toward 
the national goal of eliminating the 
discharge of all pollutants, as deter¬ 
mined in accordance with regulations 
issued by the Administrator pursuant 
to section 304(b) (2) of this Act , 
which such effluent limitations shall 
require the elimination of discharges 
of all pollutants if the Administrator 
finds, on the basis of information 
available to him (including information 
developed pursuant to section 315), that 
such elimination is technologically and 
economically achievable for a category 
or class of point sources as determined 
in accordance with regulations issued 
by the Administrator pursuant to section 
304 (b) (2) of this Act, or (ii) in the 
case of the introduction of a pollutant 
into a publicly owned treatment works 
which meets the requirements of sub- 
paragraph (B) of this paragraph, shall 
require compliance with any applicable 
pretreatment requirements and any other 
requirement under section 307 of this 
Act . . . (emphasis added). 

The "objective" in Section 301 is set forth in terms of 
effluent limitations for point sources which shall require the 
application of "best practicable control technology currently 
available" by 1977 and "best available technology economically 
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achievable" by 1983. These technological objectives are to be 


defined and determined by regulations under Section 304(b), 1/ 
Before turning to the provisions of Section 304(b), it is impor¬ 
tant to note that the objectives to be achieved under Section 301 
are set out in terms of "effluent limitations" requiring the 
application of the technology as determined under Section 304(b) 
regulations. The term "effluent limitation" as defined in 
Section 502(11) refers to limitations established by a permitting 
authority—EPA or a State—in a permit. That section provides: 

(11) The term "effluent limitation" 
means any restriction established 
by a State or the Administrator on 
quantities, rates and concentrations 
of chemical, physical, biological, 
and other constituents which are 
discharged from point sources into 
navigable waters, the waters of the 
contiguous zone or the ocean, 
including schedules of compliance. 

(emphasis added). 

Section 304(b) provides for guideline regulations to be 
issued for the purpose of "adopting or revising effluent limi¬ 
tations under the Act" (emphasis added). Section 304(b) provides: 

(b) For the purpose of adopting or 
revising effluent limitations under 
this Act the Administrator shall. 


y 


The statute uses "defined" in Section 
and "determined" in Section 301(b)(2)(A). 


301(b) (1) (A) 
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after consultation with appropriate 
Federal and State agencies and other 
interested persons, publish within 
one year of enactment of this title, 
regulations, providing guidelines for 
effluent limitations , and, at least 
annually thereafter, revise, if appro¬ 
priate, such regulations. Such regula¬ 
tions shall — 

(1)(A) identify , in terms of amounts 
of constituents and chemical, physical, 
and biological characteristics of 
pollutants, the degree of effluent 
reduction attainable through the appli¬ 
cation of the best practicable control 
technology currently available for 
classes and categories of point sources 
(other than publicly owned treatment 
works); and 

(B) specify factors to be taken into 
account in determining the control 
measures and practices to be applic¬ 
able to point sources (other than 
publicly owned treatment works) 
within such categories or classes . 

Factors relating to the assess ment 
of best practicable control technology 
currently available to comply with 
subsection (b) (1) of section 301 of 
this Act shall include consideration 
of the total cost of application of 
technology in relation to the effluent 
reduction benefits to be achieved from 
such application, and shall also take 
into account the age of equipment and 
facilities involved, the process employed, 
the engineering aspects of the appli¬ 
cation of various types of control 
techniques, process changes, non-water 
qualitv environmental impact (including 
energy requirements), and such other 
factors as the Administrator deems 
appropriate; 
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(2)(A) identify , in terms of amounts 
of constituents and chemical, physical, 
and biological characteristics of 
pollutants, the degree of effluent 
reduction attainable through the 
application of the best control 
measures and practices achievable 
including treatment techniques, 
process and procedure innovations, 
operating methods, and other alterna¬ 
tives for classes and categories of 
point sources (other than publicly 
owned treatment works); and 
(B) specify factors to be taken into 
account in determining the best measures 
and practices available to co mp ly with 
subsection (b)(2 ) of section 301 of 
this Act to be applicable to any 
point source (other than publicly 
owned treatment works) within such 
categories or classes. Factors re¬ 
lating to the assessment of best 
available technology shall take into 
account the age of equipment and 
facilities involved, the process 
employed, the engineering aspects of 
the application of various types of 
control techniques, process changes, 
the cost of achieving such effluent 
reduction, non-water quality environ¬ 
mental impact (including energy 
requirements), and such other factors 
as the Administrator deems appropriate; 
and 


(3) identify control measures and 
practices available to eliminate 
the discharge of pollutants from 
categories and classes of point 
sources, taking into account the 
cost of achieving such elimination 
of the discharge of pollutants, 
(emphasis added). 






Section 304(b) regulations are to be comprised of two 
component parts. First, they must identify the degree of effluent 
reduction attainable by 1977 through the application of "best 
practicable control technology currently available" for classes 
and categories of point sources. Section 304(b)(1)(A). Second, 
they must also "specify factors to be taken into account in 
determining control measures and practices to be applicable to 
point sources ... within such categories and classes." Section 
304(b) (1) (B). Congress explicitly set out the factors which 
EPA was to specify and elaborate with further precision in the 
regulations. The effluent guidelines relating to the 1983 require¬ 
ment of "best available technology economically achievable" 
also must include the degree of effluent reduction and EPA's 
specification of factors to be considered in determining the 
application of the technology to "any point source . . . within 
such categories and classes." Sections 304(b)(2)(A), (B). 

The procedure under which the objectives of Section 301 

are to be spelled out in Section 304 regulations and applied 

in the permit process under Section 402 is confirmed by Section 

301(d) of the Act. Section 301(d) provides: 

(d) Any effluent limitation required 
by paragraph (2) of subsection (b) of 
this section shall be reviewed at least 
every five years and, if appropriate. 
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revised pursuant to the procedure 
established under such paragraph . 

(emphasis added). 

The procedure for revision established by paragraph (2) of 
subsection (d) is the application of best available technology 
as determined by regulations under Section 304(b). In conformity. 
Section 304(b) provides that guideline regulations shall be 
issued for "adopting or revising effluent limitations under 
this Act" (emphasis added) M Thus the congressional plan was 
complete. 

The legislative history confirms this regulatory pattern 
under which the technological objectives specified in Section 301 
are spelled out in guideline regulations under Section 304(b). 

The guideline regulations identifying the technology and the 
reduction in pollution achievable together with the factors 
relevant to the application of the technology provide the standards 


* 

_ 

^ The reference in Section 301(d) to a revision every 
five years stems from the fact that the maximum permit period 
is five years and Congress wanted the procedure of new guide¬ 
lines regulations every five years for point sources which 
had not achieved no-discharge in the earlier five-year period. 
S. Rep. No. 92-414, 92d Cong., 1st Sess. 46 (1971), reprinted 
in Senate Committee on Public Works, A Legislative History 
of the Water Pollution Control Act Amendments of 1972 , 93d 
Conq., 1st Sess. 1464 (Committee Print 1973) (hereinafter 
referred to as " Legislative History "). 
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by which the permit authorities determine the effluent limita¬ 
tions in the permit procew ,-e. Thus the Senate report described 
the regulatory pattern of the Act: 

The program proposed by this Section 
[301] will be implemented by permits 
issued under Section 402. 

it h It 

A permit or equivalent program, 
properly implemented and fully 
utilizing the resources of the 
State and Federal Government should 
provide for the most expeditious 
water pollution elimination program. 

The information on the technology 
of control developed under Section 
304 should facilitate the administra¬ 
tion of this system. 

S. Rep. No. 92-414, 92d Cong., 1st Sess. 42, 72 (1971), Legis¬ 
lative History 1460, 1490. The same statutory pattern was made 
clear in a colloquy between Senator Muskie (a principal supporter 
and author of the bill) and Senator Mathias: 

Mr. Mathias. Does Section 301(b)(2)(A) 
on p. 76 contemplate that a State or 
the Administrator, if appropriate, 
might be able to set the 1981 effluent 
limitations almost on an individual 
point source by point source basis? 

Mr. Muskie. Section 301(b) (2) (A), as 
well as Section 301(b)(1) anticipates 
individual application of control 
under the permit program established 
under Section 402. 


-15- 




* * * 


. . . Criteria under Section 304(a) are 
to be applied in determining quality of 
water not in setting effluent limita¬ 
tions. The information under Section 
304(b) is to be used in setting efflu ¬ 
ent limitations . 

117 Cong. Rec. 17454 (daily ed. Nov. 2, 1971), Legislative 
History 1391 (emphasis added). Senator Muskie's summary of 
the Conference Committee's deliberations clearly demonstrates 
that the permit-issuing authority, whether a State or EPA, 
is to apply Section 304 guideline regulations in permit pro¬ 
ceedings, not regulations establishing limitations under Section 
301: 


NATIONAL POLLUTANT DISCHARGE ELIMINATION 
SYSTEM (SECTION 402] 

The Conference agreement provides that 
the Administrator may review any permit 
issued pursuant to this Act as to its 
consistency with the guidelines and 
requirements of the Act. Should the 
Administrator find that a permit is 
proposed which does not conform to the 
guidelines issued under section 304 and 
other requirements of the Act, he shall 
notify the State of his determination, 
and the permit cannot issue until the 
Administrator determines that the neces¬ 
sary changes have been made to assure 
compliance with such guidelines and 
requirements. 

118 Cong. Rec. 16875 (daily ed. Oct. 4, 1972), Legislative 

History 176. 
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Summary of Argument 

1. EPA proposed for comment and promulgated the 
regulations here in issue as effluent guidelines pursuant to 
Section 304(b) of the Act. Regulations under Section 304(b) 
are not reviewable under Section 509, and are reviewable only in 
the District Courts under the Administrative Procedure Act. 
Recognizing that fact, EPA has argued that these regulations 
are also limitations under Section 301. EPA fails to appieciate 
that the Act does not provide a procedure for establishing 
effluent limitations under Section 301 by regulation apart from 
their being set through conditions of a permit issued pursuant 
to Section 402. The "effluent limitations" referred to in 
Section 301 are set in permit proceedings for particular plants 
and play a very different role in the statutory scheme than 
effluent guidelines issued under Section 304 (b). 

2. The effluent guidelines promulgated by EPA do not 
comply with the requirements of the Act in several respects. 

Section 304(b) requires EPA not only to determine levels of 
effluent reduction attainable through the use of the designated 
technology (best practicable control technology currently available 
for the 1977 guidelines and best available technology economically 
achievable for the 1983 guidelines) but also to specify factors 
to be taken into account in determining control measures and 
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practices to be applicable to point sources. In promulgating rigid, 
single-number limits in lieu of ranges of values and in failing 
completely to specify the factors indicated by the Act, EPA 
neglected its statutory obligations. 

3. Under applicable principles of review an agency must 
give a satisfactory reasoned statement showing it has considered 
the relevant factors in applying the statute. Here EPA did not. 

ARGUMENT 

I. THIS COURT DOES NOT HAVE JURISDICTION UNDER THE 
PROVISIONS OF SECTION 509 OR ANY OTHER STATUTE 
TO REVIEW THE EFFLUENT GUIDELINE REGULATIONS 

EPA has publicly taken the position that this Court has 
jurisdiction over review of the guidelines reflations under 
Section 509(b) of the Act (33 U.S.C. § 1369(b)). In view of EPA's 
statements, and because of the short time limits provided in 
Section 509(b), protective petitions for review respecting the 
effluent guidelines were filed. However, Petitioners contend 
that the Courts of Appeals, and thus this Court, have no juris¬ 
diction to review the guideline regulations. Section 509 calls 
for review of only a limited number of EPA regulatory actions, 
taken under explicitly listed sections of the Act, and Section 509 
does not provide for review of regulations establishing guide¬ 
lines issued under Section 304(b). 
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A. Review Under Section 509 Is Limited To Actions 
Taken Under Specified Sections Of The Act And 

Jpeg No.t Include Actions Under Section 304(b) 

The normal method of review of actions by the Administrator 
under the Federal Water Pollution Control Act is under the 
Administrative Procedure Act (5 U.S.C. §§ 701-706), as complemented 
by such ancillary jurisdictional statutes as the Mandamus and 
Venue Act of 1962 (Pub. L. No. 87-748), codified in 28 U.S.C. 

§ 1361.-/ See , e.q. , Peoples v. United States Department of 
Agriculture , 427 F.2d 561, 564-565 (D.C. Cir. 1970). Congress 
chose, however, to establish a special review in the Court of 
Appeals for selected, specific, identified acts by the Admini¬ 
strator. Section 509(b) (33 U.S.C. § 1369(b)) provides: 

(b)(1) Review of the Administrator's 
action (A) in promulgating any standard 
of performance under section 306, (B) in 
making any determination pursuant to 
section 306 (b) (1) (C) , (C) in promulgating 


i/ 

Judge Pratt, without analysis or discussion, concluded 
that regulations under Section 304(b) are not subject to judicial 
review and that the only review under the statute is of effluent 
limitations promulgated under Section 301. American Paper 
Institute v. Russell E. Train, et al. , supra . Addendum C at 
3. Judge Turk concluded that the challenge to the Section 
304(b) regulations was "in essence" a challenge to EPA's 
authority to issue effluent limitations under Section 301 and 
therefore reviewable only in the Courts of Appeals. E.I. du 
Pont de Nemours & Company, et al. v. Russell E. Train, et al. , 
supra . Addendum B at 15. 



any effluent standard, prohibition, or 
pretreatment standard under section 307, 

(D) in making any determination as to a 
State permit program submitted under 
section 402(b), (E) in approving or 

promulgating any effluent limitation or 
other limitation under section 301, 302 
or 306, and (F) in issuing or denying 
any permit under section 402, may be had 
by any interested person in the Circuit 
Court of Appeals of the United States 
for the Federal judicial district in 
which such person resides or transacts 
such business upon application by such 
person. Any such application shall be 
made vithin ninety days from the date of 
such determination, approval, promulgation, 
issuance or denial, or after such date only 
if such application is based solely on 
grounds which arose after such ninetieth day. 

(2) Action of the Administrator with 
respect to which review could have been 
obtained under paragraph (1) of this sub¬ 
section shall not be subject to judicial 
review in any civil or criminal proceeding 
for enforcement. 

Nothing in the legislative history suggests that Section 509 

was intended to be more inclusive than its terms state or that 

regulations under Section 304(b) establishing effluent guidelines 

impliedly are to be reviewed under Section 509. This analysis 

is confirmed by the subsequent history of the legislation. While 

1 / 

Congress in 1973 amended the Act to correct "oversights or 


~ See Pub. L. No. 93-207 (87 Stat. 906). 
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incorrect references" 1/ 


and in the course thereof modified 


Section 509, the sole change was to designate pretreatment 
standards under Section 307(b)^/ as being subject to review 
under Section 509. 

A general statutory judicial review plan to have all 
actions by EPA reviewable in the District Court except those 
designated in Section 509(b) is shown by the many actions of 
EPA listed in Addendum D, infra , which are reviewable under the 
Administrative Procedure Act in the same manner as the guidelines 
at issue here. Notably also, all actions taken under the 

authority of the Federal Water Pollution Control Act by agencies 

3/ 

other than EPA—' are reviewable initially in the District Courts 
under the Administrative Procedure Act. 

Congress had a logical goal in mind when in Section 509 
it limited review in the Court of Appeals to such specified 


1 / 

H.R. Rep. No. 93-680, 93d Cong., 1st Sess. (1973). 

^ Significantly, the inclusion of these pretreatment 
standards under Section 307(b) was not accompanied by inclusion 
of pretreatment guidelines under Section 304(f) (33 U.S.C. 

§ 1314(f)). 

3/ 

These actions include important adjudicatory and 
rulemaking decisions by agencies such as the Corps of Engineers, 
the Coast Guard, the Federal Maritime Commission, and the 
Council on Environmental Quality. 
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actions. Each of the substantive sections listed in Section 509 
contains a prohibition, or authorizes EPA to promulgate regulations 
or to approve specially (without promulgation in regulations) 
restrictions or limitations which may in certain circumstances 
be enforced by EPA (and the courts) directly against a violator 
pursuant to the provisions of Section 309 (33 U.S.C. § 1319).^ 
Moreover, the prohibitions, regulations, or specially approved 
limitations or restrictions of the listed substantive sections 
may also be enforced by "citizen suits" brought against violators 
under Sections 505(a) and (f) of the Act (33 U.S.C. §§ 1365(a), 

(f)). As a result, a special, definitive mode of review in the 
Court of Appeals was deemed appropriate. 

On the other hand, review of actions by EPA other than 
those listed in Section 509 and by other agencies empowered to 
act under the Act were to proceed under the otherwise applicable 
provisions of the Administrative Procedure Act. Review of these 


V 

It is significant to note that Section 309 provides 
both criminal and civil penalties for a violation of Section 301. 
Sections 309(c)(1), 309(d/ (33 U.S.C. §§ 1319(c)(1), 1319(d)). 

If EPA is correct, it is creating a massive new set of criminal 
laws by establishing limitations under Section 301. It is easy 
to see how Congress intended the absolute prohibition on dis¬ 
charges without a permit as provided by Section 301(a) to be 
enforced by criminal penalties but nothing in the statute or its 
legislative history suggests Congress intended the creation of 
a new criminal code by regulations under Section 301. See pages 
45-49, infra. 
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other actions, including the regulations constituting the effluent 
guidelines under Section 304(b), might be fully as important 
as review of the specially listed actions, but the regulations 
issued under the non-specified sections often contemplate or 
require that further implementing steps be taken by the agency 
involved or by a court before direct applicability of such 
regulations is achieved.^ 

Moreover, since Congress required the guideline regulations 
under Section 304(b) to be issued within one year of passage of 
the Act to specify technology for the 1983 standard and the 
factors applicable in determining the application of that tech¬ 
nology, it makes sense that the review of those regulations 
come at a more suitable time, not within 90 days of the publi¬ 
cation of the initial regulations. This is particularly appro¬ 
priate since the statute directs that EPA shall review and, if 
appropriate, revise the regulations "at least annually." 

Section 304(b)(1) (33 U.S.C. § 1314(b)(1)). EPA will not be 

issuing permits for the 1983 standard unt;.l 1979 f?nd EPA at 
present is forced to forecast and indeed in many cases to guess 


-/ A similar pattern in which some administrative actions 
are reviewable in the Courts of Appeals under special provisions 
while other actions are subject to the normal District Court 
review is found in other statutes. See Abbott Laboratories v. 
Gardner, 387 U.S. 136 (1967) (Food, Drug and Cosmetics Act). 
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what technology satisfies the statutory requirement of "avail¬ 
ability" to achieve the 1983 goal. EPA will in the course of 
statutorily mandated review refine its regulations, so that 
judicial review is obviously more appropriate at a time nearer 
the moment when the regulations for 1983 will be applied in 
permits. 


B. EPA's Recently Adopted Claim That The Regulations 

Also Constitute Effluent Limitations Under Section 301 

Contravenes The Administrative Procedure Act _ 

1. The regulations establishing effluent 

guidelines were, as required by the Act, 
promulgated under Section 304(b) _ 

The Act was passed and became effective October 18, 

1972. Section 304(b) provides that "the Administrator shall 
publish regulations providing guidelines for effluent limitations 
within one year of enactment." 

When EPA did not meet the one-year deadline, the 
Natural Resources Defense Council brc jht suit in the United States 
District Court for the District of Columbia and on Motion for Summary 
Judgment, the Court issued an order which stated in part: 

1. Defendants [EPA] have a manda¬ 
tory nondiscretionary duty to publish 
within one year of enactment of the Act 
final Section 304 (b)(1)(A) effluent 
limitation guidelines necessary to 
provide comprehensive coverage of all 
point source discharges; 
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2. The proposed schedule for publi¬ 
cation of the guidelines shall have a 
final deadline of no later than October 1, 

1974, in order that the guidelines may be 
applied meaningfully in the NPDES permit 
program established by Section 402 of the 
Act . 

Natural Resources Defense Council, Inc, v. Train . 6 E.R.C. 1033 
(D.D.C. 1973) (emphasis added). 

In August, 1973, EPA announced the public review 
procedures with respect to " effluent limitations guidelines , 
standards of performance, and pretreatment standards for new 
sources pursuant to Sections 304(b) , 306 and 307 (c) of [the 
Act]." 38 Fed. Reg. 21202 (Aug. 6, 1973), App. 2480 (emphasis 
added) The notice further (i) stated that its purpose was 

to "explain EPA's overall plans for development of effluent 
limitations guidelines . . . and the approach which is being 
taken by the Agency in discharging the duties placed upon the 
Administrator under fsection] 304(b) ... of the Act ?" (ii) 
emphasized the importance of public "exposure of the technical 
basis and reasoning underlying regulations to be established 
pursuant to Section 304(b) . 306 and 307(c);" (iii) explained 


Section 306 relates to "National Standards of Performance" 
for control of effluents from new plants and Section 307 (c) 
relates to pretreatment standards ( i.e. . standards governing the 
pretreatment of waste being discharged into a municipal treatment 
plant) . 
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that the technical studies for which EPA contracted were to 


"serve as a foundation for the regulations to be issued under 
Section 304(b) and 306 of the Act;" and (iv) requested comments 
on "its overall approach and legal interpretation of its respon¬ 
sibilities under Sections 304 (b) , 306 and 307(c) of the Act." 

38 Fed. Reg. 21202, 21203, 21206 (Aug. 6, 1973), App. 2480, 

2481, 2485 (emphasis added). 

Thereafter EPA followed this indicated reliance 
on Section 304(b) in actually proposing guidelines for various 
categories of effluent dischargers. For example, the statement 
of "legal authority" in the preamble to the proposed regulations 
for the Rubber Processing Point Source Category relies specifi¬ 
cally and solely on Section 304(b) for authority; 

Section 304(b) of the Act requires 
the Administrator to publish regula¬ 
tions providing guidelines for effluent 
limitations .... The regulations 
proposed herein set forth effluent 
limitations guidelines, pursuant to 
Section 304(b) of the Act , for the . . . 
rubber processing cacegory. 

38 Fed. Reg. 28220 (Oct. 11, 1973), App. 2785 (emphasis added). 
This statement of legal basis for the regulations was incorporated 
by reference and without modification in the preamble to the final 
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regulations published on February 21, 1974. 39 Fed. Reg. 6660, 

App. 2837. 

Furthermore, prior to the issuance of the final regulations 
for the rubber processing industry, EPA recognized that effluent 
guidelines limitations are to be issued under Section 304(b) in 
so defining that term: "The term 'effluent limitations guide¬ 
lines' means any effluent limitations guidelines issued by the 
Administrator pursuant to section 304(b) of the Act." 40 C.F.R. 

§ 401.11(j), 39 Fed. Reg. 4532 (Feb. 4, 1974). 

The critical documents prepared by EPA in the rulemaking 
process also confirm that these regulations were intended to 
be under Section 304(b) and were so announced.^ In releasing 
the Contractor's Report for comment, EPA stated: 

The regulations to be published by EPA under 
Sections 304(b) and 306 of the Federal Water 
Pollution Control Act, as amended, will be 
based to a large extent on the report and 
the comments received on it. 

App. 3. Later, in the Draft Development Document issued by 
EPA when it published the proposed regulations in October, 


Judge Turk's decision in E.I. du Pont de Nemours & 
Company, et al. v. Russell E. Train, et al. , supra , and Judge 
Pratt's decision in American Paper Institute v. Russell E. 
Train, et al. , supra (attached as Addendum B and Addendum C) 
were made without benefit of examination of the full adminis¬ 
trative record. 
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1973, EPA described its methodology and proposed findings and 
made the following statement: 


This document presents the findings 
of a study of the tire and inner tube 
and synthetic rubber segments of the 
rubber processing industry by Roy F. 

Weston, Inc. for the Environmental 
Protection Agency, for the purpose of 
developing effluent limitation guide¬ 
lines, Federal standards of performance, 
and pretreatment standards for the 
industry, to implement Sections 304 , 

306, and 307 of the Federal Water 
Pollution Control Act, as amended 
(33 USC 1251, 1314, and 1316; 86 
Stat 816). 

App. 2550 (emphasis added). In the section of the Draft Develop¬ 
ment Document entitled "Purpose and Authority," the following 
statement was made: 

The regulations proposed herein 
set forth effluent limitations guide¬ 
lines pursuant to Section 304(b) of 
the Act for the tire and inner tube 
and the synthetic rubber subcategories 
of the Rubber Processing Industry. 

App. 2562 (emphasis added). Significantly, nowhere is there 

any statement referring to regulations under Section 301. 

EPA now, however, claims that these regulations constitute 
"effluent limitations" under Section 301(b) as well as guidelines 
under Section 304(b), and further, that the status of the regula¬ 
tions as limitations far overshadows their mere "definitional" 






character as guidelines, although EPA nowhere indicates what 


the regulations "define." EPA first publicly stated this position 
when it released for public distribution an "Environmental 
Protection Agency Memorandum on Judicial Review of Effluent 
Limitations Guidelines," dated February 2 5, 1974 (attached 
as Addendum E, and also reprinted at 4 Environment Reporter, 
Current Developments, at 1833-34). It subsequently elaborated 
such position in, inter alia , its brief to this Court in Natural 
Resources Defense Council, Inc, v. EPA , No. 74-1258. 

However, while EPA is now telling this Court that the 
regulations are under Section 301, it is telling the United States 
Court of Appeals for the District of Columbia Circuit that it 
is required to issue guideline regulations under Section 304(b) 
such that they can be used in fixing effluent limitations in 
permits, in contrast to its position here which in effect reads 
Section 304(b) out of the Act. EPA has taken an appeal in 
Natural Resources Defense Council, Inc, v. Train , No. 74-1433 
(D.C. Cir.) ( see page 25, supra ), and in its opening brief EPA 

described the action as follows: 

On August 14, 1973, the Natural 
Resources Defense Council, Inc. 

(hereafter NRDC), filed this action 
against the Administrator of the 
Environmental Protection Agency and 
the Environmental Protection Agency 
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(hereafter referred to collectively 
as the Administrator) seeking a declara¬ 
tory judgment that Section 304(b) (1) (A) 
of the Federal Water Pollution Control 
Act Amendments of 1972 (hereafter FWPCA) 
created a ministerial, non-discretionary 
duty in the Administrator to publish 
effluent limitation guidelines for all 
classes and categories of point sources 
covering all point source discharges of 
pollutants by October 18, 1973. NRDC 
also sought an order—essentially a man¬ 
datory injunction—directing the Admini¬ 
strator to publish as expeditiously as 
possible and according to a schedule 
approved by the district court, effluent 
limitation guidelines under Section 304 
(b)(1)(A) covering all point source dis¬ 
charges with the last guideline to be 
published no later than April 1, 1974 
(App. 28-29, Complaint, pp. 2-3). 

NRDC v. Train , supra . Appellant's Brief at 3-4 (emphasis 

added). 


EPA also said that it knew it was under a duty to issue 

guideline regulations and that it was complying: 

The Administrator now recognizes 
that he was and is under a clear 
duty to issue effluent limitation 
guidelines covering at least 
those 27 general categories of 
point sources set forth in 
Section 306(b)(1)(A) of the Federal 
Water Pollution Control Act Amend¬ 
ments of 1972 (FWPCA), and does not 
dispute the propriety of the district 
court's order that he issue such 
effluent limitation guidelines . 

The Administrator is proceeding as 
quickly as humanly possible to issue 
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such guidelines . To date, the Administrator 
has promulgated effluent guidelines covering, 
in whole or in part, 23 of the 27 specified 
categories. The remaining four categories— 
seafood, iron and steel manufacturing, textile 
manufacturing, and steam electric power plants— 
should have effluent limitation guidelines , 
covering these categories in whole or in 
part, by no later than August 30, 1974. 

Effluent limitation guidelines covering 
the remaining portions of these categories 
will be promulgated as soon as scientifically, 
technically, and humanly possible. Promul¬ 
gation of guidelines based on less than 
adequate technical and scientific bases serve 
no one's purpose other than those who wish 
to delay and frustrate the congres- 
sionally established goals by repeated 
judicial challenges to the validity of 
the guidelines. 

NRPC v. Train , supra . Appellant's Brief at 12-13 (emphasis 
added). In the present proceedings EPA is trying to forget 
Section 304 and to bootstrap its position by discovering authority 
by implication in Section 301 to set inflexible limitations by 
regulation. If EPA believed that it was issuing regulations 
under Section 301, it is strange it did not say so in the NRPC 
case, for there are no time constraints under Section 301 comparable 
to those for regulations under Section 304 (b).^ 


— Judge Turk in his decision in E.I. du Pont de Nemours, 
et al. v. Russell E. Train, et al. , supra , merely stated that 
the issue of statutory construction now presented was not addressed 
in NRPC v. Train . Addendum B at 20, n.3. 
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2. It is too late under the Administrative Procedure 
Act for EPA to claim that the regulations 
constitute effluent limitations under Section 301 

EPA's action in asserting that it had issued the 

final Section 304(b) guidelines as effluent limitations within 

the meaning of Section 301(b) as well came as a surprise to those 

persons and companies who were interested in the guidelines and 

their impact. 

Obviously, guideline regulations, when issued in a 
form which not only identified the technology but also contained 
the specific factors bearing on its application, could be applied 
effectively in a permit proceeding for an individual industrial 
plant to achieve the technological goals set out in Section 301. 

EPA at first seemed to be willing to travel this statutorily 
specified path. But, through an evolution of views, EPA seems 
to have resolved to convert what were proposed as guideline regu¬ 
lations into actual effluent limitations which would be "mechani¬ 
cally" applied to a plant or discharge point source to which it was 
relevant. See Defendants' Supplemental Memorandum at 3, E.I. du Pont 
de Nemours & Company, et al, v. Russell E. Train, et al, . supra . 

EPA's action in only now denominating the regulations 
as effluent limitations at the very least constitutes rulemaking 
without notice and by fiat. (Indeed, EPA has in effect now 
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recognized that it failed to give the requisite notice. The 
preamble to the proposed regulations for the Grain Mills Manu¬ 
facturing Point Source Category published on September 17, 1974, 


states, "The regulation proposed herein sets forth effluent limi¬ 
tations and guidelines pursuant to sections 301 and 304(b) of the 
Act. . , ." 39 Fed. Reg. 33470 (emphasis added). Thus, EPA is now 
giving the express notice which it failed to give here.) Under such 
circumstances the status of the regulations as limitations contra¬ 
venes the notice and opportunity-to-comment requirements of 
Section 4 of the Administrative Procedure Act (5 U.S.C. § 553).-^ 
See Wagner Electric Corp. v. Volpe , 466 F.2d 1013 (3d Cir. 1972); 
cf. Pharmaceutical Mfrs. Assn, v. Finch , 307 F. Supp. 858 (D. Del. 
1970). In the Wagner Electric case, the Court of Appeals set 
aside a regulatory standard promulgated by the National Highway 
Traffic Safety Administration in comparable circumstances. 


C. The Act Does Not Contemplate Or Authorize 

Effluent Limitations Prescribed By Regulation 

The Act and the regulatory scheme it establishes demon- 

* 

strate that the Administrator has no power to establish effluent 


—^ Judge Turk in his opinion in E.I, du Pont de Nemours 
& Company, et al. v. Russell E. Train, et al. , supra . recognized 
the notice issue but did not decide it on the ground that the 
issue should be presented to the Court of Appeals. See Addendum 
B at 18-19. 



limitations by regulation. Section 301(b), 33 U.S.C. § 1311(b), 
provides in part that: 

(b) In order to carry out the 
objective of this Act there shall 
be achieved— 

(1)(A) not later than July 1, 

1977, effluent limitations for point 
sources ... which shall require the 
application of the best practicable 
control technology currently available 
as defined by the Administrator pursuant 
to Section 304 (b) of this Act .... 

Section 301 carefully provides that the "objective" to be "achieved" 

is effluent limitations at the technical level described, not 

that the effluent limitations be separately established by rule. 

Furthermore, no procedure for establishing limitations from effluent 

guidelines is contained in Section 301(b). Notably also, in 

view of the many other time limits for various rulemaking steps. 

Section 301(b) contains no time limit for establishing limitations— 

although, of course, the objective is that the limitations at 

the two levels set forth in Section 301(b) must be achieved by 

July 1, 1977, and July 1, 1983. 

It should be noted that Sections 301(b)(1)(A) and 
301(b)(2)(A) provide that the limitations which must 
be "achieved" can be derived from the pretreatment standards 
of Section 307, as well as from effluent guidelines under Section 
304(b). It makes no sense, as EPA's argument implies, that there 
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should be regulations under Section 301 fixing effluent limita¬ 
tions for pretreatment which "shall assure compliance" with 
Section 307, when the standards under Section 307 are made 
effective by their issuance as regulations under Section 307.^ 

EPA would apparently have the Administrator issue a separate 
new regulation setting pretreatment effluent limitations, although 
such regulations had already been issued under Section 307. 

All of the sections providing for substantive standards and guide¬ 
lines come together in permit proceedings; only then does the 
actual effluent limitation appear. These provisions all fit 
together into a comprehensible unitary Act only when Section 
301(b) is considered as defining an objective to be achieved. 

The one-year deadline for publication of Section 304(b) 
guidelines underlines the congressional intention that the guide¬ 
lines be available to establish the range of base points to be 
used in processing permit applications under Section 402. A 
"moratorium" until December 31, 1974, on enforcement of most 
violations of the Act where applications for Section 402 permits 
were pending was written into Section 402 (k) (33 U.S.C. § 1342 (k)). 

^ Judge Turk in his opinion in E.I. du Pont de Nemours 
& Company, et al. v. Russell E. Train, et al» , supra (attached as 
Addendum B), did not address this point. 


- 35 - 







Thus, Congress reserved the first year for development of the 


procedural rules and the substantive effluent guidelines (under 
Section 304(b)) and then allowed a period of one year and several 
months for implementation through the permit process. 

Given this tight time schedule. Congress decided not 
to have EPA develop binding or prescriptive effluent limitations 
independently by regulation. Rather, by providing specifically 

v 

for regulations constituting effluent "guidelines," Congress 
allowed rapid development of regulations which would offer 
some play in the joints of the entire regulatory scheme to correct 
any difficulties created in their application to the many and varied 
individual permit situations without jeopardizing the achievement 
of the broad goals of Section 301 (b). 

The effluent guidelines are to provide the range of 


1/ 

"Guidelines" are employed in other areas of law where a 
range of actions is reasonable and appropriate and single 
hard and fast numbers are not deemed suitable. For example, 

HEW issues guidelines and not prescriptive regulations for 
school desegregation plans. United States v. Jefferson County 
Board of Education , 372 F.2d 836, 847-848 (5th Cir. 1966), 
cert, denied , 389 U.S. 840 (1967). The Council on Environ¬ 
mental Quality has issued rules (40 C.F.R. Part 1500, 38 Fed. 
Reg. 20550 (Aug. 1, 1973)) to aid in the implementation of 
Section 102(2)(C) of the National Environmental Policy Act 
(NEPA), 42 U.S.C. § 4332(2)(C), which provide guidelines and 
do not constitute or "prescribe regulations governing compliance 
with NEPA;." Greene County Planning Board v. Federal Power 
Commission , 455 F.2d 412, 421 (2d Cir.), cert, denied , 409 
U.S. 849 (1972). 
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effluent reductions (under Sections 304(b)(1)(A) and (2)(A)) 
which EPA finds achievable by use of best practicable and best 
available technologies from the application of technical, engi¬ 
neering and economic expertise to the information obtainable 
within the tight time constraints of the Act. S. Rep. No. 94-414, 
92d Cong., 1st Sess. 50 (1971), Legislative History 1468. EPA's 
specification of the factors listed in Sections 304(b)(1)(B) 
and (2)(B) is to provide the criteria for applying those ranges 
to individual plants. See discussion at pages 49-55, infra . 

Section 402 respecting permits for discharges knits 
together these statutory threads. It is in permit proceedings 
that the effluent reduction ranges established by EPA are to 
be applied in accordance with the objective factors elaborated 
and set forth by EPA in the effluent guidelines. The results 
are effluent limitations which even-handedly require point 
sources to achieve the requirements of Section 301(b) by com¬ 
pliance with specific, concrete and enforceable effluent limi¬ 
tations in discharge permits. 

Section 402 also establishes the link in the Federal- 
State partnership mandated by Congress. Under Sections 402(b)- 
(f), a State can develop a suitable plan for implementing a 
permit program and thereby displace the permit program estab- 


- 37 - 




lished by EPA under Section 402(a) for the State's geographic 
area.i/ To be an appropriate "approved" program the State 
permit program must, among other things, apply the substantive 
requirements set by the Act and by the Administrator for point 
source discharges. Section 402 (b) (1). 

When the approval of the State permit program serves 
to transfer permit authority to the State through operation 
of the Act, EPA is not divested of all control over the permit 
process in that State. Not only are the States required to 
apply the effluent guidelines promulgated by EPA, but Congress 
in Section 402 (d) provided for review and veto by the Adminis¬ 
trator^ of individual permits issued by States with approved 
programs: 

(2) No permit shall issue ... if 
the Administrator within ninety 
days of the date of transmittal of 
the proposed permit by the State 
objects in writing to the issuance 
of such permit as being outside 


Fifteen States have qualified and are administering 
the permit program. 39 Fed. Reg. 26061 (July 16, 1974). 

2 / 

The Administrator may also invoke a statutorily set 
procedure for withdrawing approval for a State program, under 
Section 402 (c) (3). But this withdrawal of approval is a drastic 
remedy which would eliminate the State completely as a partici¬ 
pant in the Act's scheme. 
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the guidelines and requirements 
of this Act . (emphasis added).1/ 

It is difficult to see how Congress could be more explicit in 

its intention and direction that the regulations under Section 

304 become the means enabling the permit authorities (EPA or the 

States) acting under Section 402 to fix effluent limitations in 

the permits so that the "objectives" set out in Section 301 would 

be "achieved." 

EPA has argued that the judicial review provisions of the 
Act (in Section 509 (33 U.S.C. § 1369)) imply that effluent limi¬ 
tations at least can exist in the form of regulations issued 
under Section 301, and thus that there is implied authority in 
the Act for such regulations. This argument was made in the 
publicly distributed EPA memorandum dated February 25, 1974, from 
Alan G. Kirk, II, the Assistant Administrator for Enforcement and 
General Counsel (Addendum E). 


Judge Turk interpreted the reference to "guidelines 
and requirements of the Act" to mean procedural guidelines under 
Section 304(h) since there are specific references to Section 
304(h) guidelines in Sections 402 (b), 402 (c)(1) and (2) and 
402(e). E.I. du Pont de Nemours & Company, et al. v. Russell 
E. Train, et al. , supra . Addendum B at 12. On the contrary, 
the fact that Section 304(h) guidelines were carefully referred 
to in other sections, and that the word "guidelines" is used 
without specific reference in Section 402(d), indicates that 
Congress intended that EPA's review of State permits was to be 
not only for procedure under Section 304(h) but also for substance 
under the Section 304(b) regulations. 
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Rather than supporting EPA's claim, the provisions of 
Section 509 and other related sections indicate clearly that 
Congress had no intention that effluent limitations be estab¬ 
lished by regulation under Section 301(b). 

The definitional section of the Act provides: 

The term "effluent limitation" means 
any restriction established by a State 
or the Administrator on quantities, 
rates, and concentrations of chemical, 
physical, biological, and other con¬ 
stituents which are discharged from 
point sources into navigable waters, 
the waters of the contiguous zone, or 
the ocean, including schedules of 
compliance. 

Section 502 (11) (33 U.S.C. § 1362 (11)) (emphasis added). Ob¬ 

viously a State could not issue regulations implementing Section 
301, so the definition itself indicates (1) that effluent limi¬ 
tations do not involve regulations and (2) that the States and 
the EPA have a shared role in establishing effluent limitations. 

Judge Turk in his opinion in E.I. du Pont de Nemours & 
Company, et al. v. Russell E. .Train, et al. , supra , looks to 
the special definition of "effluent limitations" in Section 
505(f) relating to citizens' suits as indicating that EPA be 
authorized to issue effluent limitations by regulation under 
Section 301(b). Addendum B at 10. Section 505(f) defines 


"effluent limitations" to mean: 



the guidelines and requirements 
of this Act . (emphasis added) .=* 

It is difficult to see how Congress could be more explicit 

in its \ntention and direction that the regulations under Section 

304 become\the means enabling the permit authorities (EPA or the 

States) actirtg under Section 402 to fix effluent limitations in 

\ 

\ 

the permits so that the "objectives" set out in Section 301 would 


be "achieved." 


\ 


EPA has argued that the judicial review provisions of the 
Act (in Section 509 (J^ U.S.C. § 1369)) imply that effluent limita¬ 
tions at least can existVn the form of regulations issued under 
Section 301, and thus that\here is implied authority in the 
Act for such regulations. Th\s argument was made in the publicly 
distributed EPA memorandum dateck February 25, 1974, from Alan G. 
Kirk, II, the Assistant Administrator for Enforcement and General 
Counsel (Addendum E). 


"^ Judge Turk interpreted the reference to "guidelines 
and requirements of the Act" to mean procedural guidelines 
under Section 402 (b) since there are specific references to 
Section 304(b) guidelines in Sections 402 (b)\ 402 (c)(1) and (2) 
and 402(e). E.I. du Pont de Nemours & CompanV, et al. v. Russell 
E. Train, et al. , supra . Addendum B at 12.OnNthe contrary, 
the fact that Section 402 (b) guidelines were catf^fully referred 
to in other sections and the word "guidelines" i^used without 
specific reference in Section 402 (d) indicates thart Congress 
intended that EPA's review of State permits was to be not only 
for procedure under Section 402 (b) but also for subs^nce under 
Section 304(b) regulations. 
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Rather than supporting EPA's claim, the provisions of 
Section 509 and other related sections indicate clearly that 
Congress had no intention that effluent limitations be estab¬ 
lished by regulation under Section 301(b). 

/ 

The definitional section of the Act'provides: 

The term "effluent limitation" means 
any restriction established by a State 
or the Administrator on >Quantities. rates, 
and concentrations of chemical, physical, 
biological, and other/ constituents which 
are discharged from /point sources into 
navigable waters, the waters of the 
contiguous zone, pr the ocean, including 
schedules of compliance. 

Section 502(11) (33 U.S.Cys 1362(11)) (emphasis added). Ob¬ 
viously a State could n^t issue regulations implementing Section 
301, so the definition itself indicates (1) that effluent 
limitations do not /involve regulations and (2) that the States 
and the EPA have A shared role in establishing effluent limi¬ 
tations. / 


Judge Turk in his opinion in E.I. du Pont de Nemours & 
Company, et/al. v. Russell E. Train, et al. . supra , looks to 
the special definition of "effluent limitations" in Section 
505(f) ^elating to citizens' suits as indicating that EPA be 


authorized to issue effluent limitations by regulation under 
Section 301(b). Addendum B at 10. Section 505(f) defines 
"effluent limitations" to mean: 
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(1) effective July 1, 1973, an unlaw¬ 
ful act under subsection (a) of section 
301 of this Act; (2) an effluent limi¬ 
tation or other limitation under section 
301 or 302 of this Act ... (4) pro¬ 
hibition, effluent standard or pre¬ 
treatment standards under section 401 
of this Act ... or (6) a permit 
or condition thereof under section 402 
of this Act .... 

However, the reference in Section 505(f)(2) to effluent limita¬ 
tions under Section 301 means the limitations established by the 
Administrator for a single point source pursuant to his authority 
under Section 301(c) to modify 1983 requirements in certain 
special cases. Certainly the definition does not mean or contem¬ 
plate effluent limitations by regulation under Section 301(b). 

Section 509 provides in relevant part that 

(b)(1) Review of the Administrator's 
action ... (E) in approving or 
promulgating any effluent limitation 
or other limitation under section 301, 

302, or 306 . . . may be had by any 
interested person in the Circuit Court 
of Appeals of the United States .... 

Section 509(b)(1) (33 U.S.C. § 1369(b)(1)) (emphasis added). 

Two actions by the Administrator under Section 301 are covered 

by Section 509(b)(1)(E): first, limitations established under 

Section 301(c) for a particular point source modifying the 

1983 requirements; second, action by the Administrator in 

"approving" an effluent limitation under Section 301. Both 
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EPA and Judge Turk treat the word "approving" as redundant, when 
it in fact refers to the action of the Administrator in reviewing 
State permits under Section 402 to determine whether they meet 
the "guidelines and requirements of the Act." Section 402(d)(2). 
Through use of the effluent guidelines, the State is to set in 
the permit the effluent limitations within the meaning of the 
definition found in Section 502(11). As a result, in reviewing 
the proposed permit forwarded by the State, EPA is reviewing 
and approving or disapproving-^ the effluent limitations set 
by the State in that proposed permit. 

Consequently, Section 509(b)(1) authorizes review in the 
Federal Courts of Appeals of EPA action in reviewing the terms 
of a State-proposed permit. Among other things, this provision 
solved for Congress the problem of how federal review could be 


Earlier versions of the bill that became the Federal 
Water Pollution Control Act Amendments of 1972 actually required 
EPA to take the affirmative step of approving the permit's 
effluent limitation before the State-proposed permit could 
become effective. S. 2770 (the bill which ultimately became 
law) in the form in which it was passed by the Senate provided 
that: "No permit shall issue until the Administrator is satis¬ 

fied that the conditions to be imposed by the State meet the 
requirements of the Act." S. 2770, § 402(d)(2), 92d Cong., 

1st Sess. (1971), Legislative History 1690. Understandably, 
at that time the language of Section 509(b) contained the 
"approving or promulgating" reference ( see id. at 1713) which 
it still retains, although in the enacted version of the bill 
the EPA review function has changed slightly to one of having 
to make a disapproval. 
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obtained for a State-issued permit. Congress could, and did, 
have federal judicial review attach to the one aspect of federal 
involvement in the otherwise entirely State proceeding. 

Section 509(b) contains two separate provisions as to 
review of EPA's actions under Section 306, one of which would be 
without meaning under EPA's present interpretation. Section 509 
(b)(1)(A) provides for review of standards of performance issued 
by EPA under Section 306. Section 509(b)(1)(E) also provides 
review of the Administrator's action in "approving or promulgating 
any effluent limitation or other limitation under section 301, 302, 
or 306 " (emphasis added). The only limitations to be promulgated 
under Section 306 are the new source standards, and Section 509(b) 

(1)(A) provides for review of those standards. The only approval 
by the Administrator would be of effluent limitations fixed by a 
State in a permit, under a State implementation plan. If Section 
509(b)(1)(E) does not refer to federal approval of State-initiated 
limitations, it is meaningless. 

Section 309 also contains several references to effluent 
limitations which implement Section 301, but in Section 309 the 
references to the presence of the limitations in State permits 
are explicit. Section 309(a)(1) refers to a 


violation of any condition or limitation which 
implements section 301 , 302, 306, 307, or 308 of 
this Act in a permit issued by a State under an 
approved program under section 402 of the Act ... 

(emphasis added). 

See also Sections 309(a)(3), 309(c)(1), 309(d) (all of which 
refer to limitations in permits issued "by the Administrator or 
by a State"). These references show beyond doubt that States, and 
the Administrator as well, are to place the effluent limitations 
in permits, and that necessarily such limitations apply only to 
the effluent discharge restricted by the permit. 

In short, the language of Section 509 was carefully 
drafted by Congress to take account of the special place effluent 
limitations were to have in the statutory scheme. Since effluent 
limitations under Section 301 were not to be "promulgated" through 
regulations issued by EPA, the "approving" language had to be 
inserted in section 509(b)(1)(E) to provide for judicial review 
of EPA’s action in reviewing effluent limitations contained in 
proposed State permits forwarded to EPA under Section 402(d) .~ 

Where EPA itself had the permit-issuing authority, federal 
judicial review in the Courts of Appeals of the effluent limitations 


Section 509(b)(1)(D) carefully distinguishes review of 
EPA's determination as to a State program from review of EPA's 
action in approving limitations fixed in State permit proceedings 
under Section 509(b)(1)(E). 
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in the permit was provided by Section 509(b)(1)(F) which deals 
with action by the Administrator in issuing or denying any permit 
under Section 402. 

We have pointed out the legislative history which 
confirms that Congress intended the objectives set out in Section 
301(b) to be achieved by the issuance of guidelines under Section 
304(b), to be used by the permit authorities in fixing limitations 
in individual permits. See pages 14-16, supra . There is, in 
fact, no direct statement in the legislative history affirming 
the authority of EPA to issue regulations under Section 301 or 
commenting on the consequences for the remainder of the statute 
of an interpretation which in effect obliterates a major provision- 
section 304(b)—from the law. 

D. EPA's Contention That It Has Authority To Issue 
Regulations Under Section 301 Establishing 
Limitations Is Based On A Construction Which Would 
Create By Implication A Massive New Criminal Code 

Section 309(c) of the Act (33 U.S.C. § 1319(c)) provides 
for criminal penalties for violation, inter alia , of Section 301 
or any limitation in a permit issued under Section 402. EPA's 
construction would create by implication a massive new criminal 
code, for the regulations providing limitations under Section 301 
would be criminally enforceable. Indeed, the Natural Resources 
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Defense Council urges this as a reason the Court should imply 
from the statute the authority to issue regulations under Section 
301. NRDC Reply Brief in Natural Resources Defense Council, Inc , 
v. EPA , No. 74-1258,at 7-9, 13. Not only is this contention 
contrary to the canons of construction that Congress must leave 
nothing to implication so far as criminal penalties are concerned, 
it is nonsense if one examines the statutory plan. 

Under Section 301(a) all discharges not covered by a permit 
are unlawful. If a discharger has a permit application pending he 
is not in violation for discharges prior to December 31, 1974; if 
he has a permit, compliance with the permit is compliance with 
Section 301. Section 402 (k) (33 U.S.C. § 1342 (k)). If he has no 

permit any discharge violates Section 301(a) regardless of the 
nature of the discharge. 

There is no place in the scheme of enfc rcement for 
criminal penalties for violation of limitations established by 
regulations under Section 301. It cannot be suggested that there 
can be a criminal violation of the regulation during the period a 
permit is being considered, since the statute says the pending 
permit constitutes compliance. There can be no violation if permit 
conditions are different from the limitations in the regulation 
because compliance with the permit is compliance with Section 301. 
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But there will be differences between permits and the regulations 
because EPA has issued many permits before the regulation limits 
were published and it may well change the regulations. What is 
the status of criminal sanctions against the permittee in such a 
situation? 

Moreover, limitations by regulation would modify without 
any statutory basis the absolute prohibition in Section 301(a) 
on discharges without a permit. Does t>at mean there would be a 
new criminal offense created for violation of the regulations in 
addition to that under Section 301(a) or is the Section 301(a) 
prohibition supplanted by the different prohibition under the 

n'i 

regulations? 

The regulations, moreover, provide no dates when they 
btjomfe effective. While they use terms associated with the 
1977 standard and the 1983 standard, they are on their face 
effective on publication as limitations if EPA is correct. It 
does no good to say that EPA will not seek criminal sanctions 
for violation. The issue is whether a new criminal code with 
gross uncertainties as to dates of application can be created. 
Furthermore, as NRDC has said, if there are limitations they can 
be enforced by citizen's suits regardless of EPA's views. 

Judge Turk in his opinion in E.I. du Pont de Nemours & 
Company, et al. v. Russell E. Train, et al., supra (Addendum B), 
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never addressed this question. He recognized that both EPA's 

and Petitioners' interpretation "find support in the statute and 

its history" (Addendum B at 9-10) but concludes that "taken as a 

whole" the authority to issue limitations by regulation under 

Section 301(b) is "implicit" or "implicitly supported" by the 

provisions of the Act (id. at 10) . Had Judge Turk focused on the 

consequences so far as criminal law is concerned, he > ould have 

recognized that contrary to the canons of construction he has 

created a new criminal code by implication. As the Supreme 

Court has repeatedly said: 

"... when choice has to be made 
between two readings of what conduct 
Congress had made an issue, it is 
appropriate before we choose the harsher 
alternative, to require that Congress 
should have spoken in language that is 
clear and definite. We should not 
derive criminal outlawry from some 
ambiguous implication." United States 
v. Universal Corp. . 344 U.S. 218, 

221-222 (1952). 

Toussie v. United States , 397 U.S. 112, 122 (1970). 

To create this uncertainty about criminal sanctions by 
an interpretation based on implication is contrary to all canons 
of construction. Indeed, the need for criminal sanctions is 
defensible only when it is applied to one who discharges in vio¬ 
lation of the clear prohibition in Section 301(a) or when it is 
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applied for violations of limitations which apply specifically 
to and are known to the individual discharger by virtue of 
their existence as a condition in a permit. None of these 
problems arise if, as Petitioners contend, there are guidelines 
under Section 304(b), since enforcement then would be only for 
violation of a limitation in a permit. 


II. THE REGULATIONS ESTABLISHING EFFLUENT GUIDELINES 
DO NOT COMPLY WITH THE STATUTORY REQUIREMENTS 


A. 


EPA Has Failed To Specify Factors Relevant 
To The Actual Application Of Technology As 


Required 


Section 304(b) 


The tire and inner tube plants guidelines at issue here 
consist of a single number representing the number of pounds of 
each controlled pollutant parameter which may be discharged per 
thousand pounds of raw materials used. Except for the extremely 
limited "variance" provision described infra , which is applicable 
to the 1977 guidelines only, the guidelines provide absolutely no 
guidance to the permit-granting authority in applying them to plants 
having different ages, operating characteristics, processes and 
other pertinent factors. This failure on the part of EPA to specify 
guidelines in terms of ranges of value and factors relevant to the 
actual application of technology is directly contrary to the 
requirements of the Act. 
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To comply with the Act, guidelines regulations must first 
identify the degree of effluent reduction attainable through (for 
1977) "the best practicable control technology currently available 


for classes and categories of point sources. . . Section 304(b) 

(1) (A) . For 1983 the guidelines must identify the reduction 
attainable through application of "best control measures and prac¬ 
tices achievable including treatment techniques, process and pro¬ 
cedure innovations, operating methods, and other alternatives for 
classes and categories of point sources. . . Section 304(b)(7)(A) 
These provisions clearly envision regulations identifying 
the ranges of effluent reduction levels achievable by applying 
effluent control to existing plants: 

In defining best practicable for any given 
industrial category, the Committee expects 
the Administrator to take a number of 
factors into account. ... In effect, 
for any industrial category, the Committee 
expects the Administrator to define a 
range of discharge levels, above a certain 
base level applicable to all plants within 
that category. In applying effluent limi ¬ 
tations to any individual plant, the factors 
cited above should be applied to that 
specific plant . 

* * * 


The Administrator should establish the 
range of best practicable levels based 
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S. Rep. No. 92-414, 92d Cong., 1st Sess. 50 (1971), Legislative 
History 1468 (emphasis added). Congress underlined that 
purpose by directing that the regulations, in addition to identifying 
achievable effluent reductions, "shall . . . specify factors to be 
taken into account in determining control measures and practices 
to be applicable to point sources" within the categories and 
classes the EPA was directed to establish. Section 304(b)(1)(B) 
(emphasis added). 

As regards the 1983 guidelines, there can be no doubt as 
to this intention, for EPA is directed to specify factors in 
’determining the application of the control measures applicable 
"to any point source" within the classes or categories. Section 
304(b)(2)(B). EPA, for the 1983 effluent guidelines, can look to 
the best performers or performer in an industry for a reference 
point in specifying the range of achievable effluent reductions. 

S. Rep. No. 92-414, 92d Cong., 1st Sess. 50 (1971), Legislative 
History 1468. But EPA's responsibility to specify the factors to 
be taken into account in establishing the requirements for a 
particular plant remains clear and unequivocal. 
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Congress actually listed in Section 304(b) the specific 
factors that must be considered and elaborated by EPA in the 
regulations: 

^) _Th e cost, a nd for the 1977 guidelines the cost in relation 
to the benefits to be achieved : these are vital determinations, 
since Congress made it clear that it did not intend EPA to require 
effluent reduction solely for the sake of effluent reduction with¬ 
out reference to the costs involved as they affect both the industry 
and the economy as a whole. 

(ii) " Age of equipment and facilities" : this is a factor 
of obvious importance in assessing the practicability and availa¬ 
bility of technology that might require total reconstruction of 
older plants. This factor is of decisive importance in the tire 
and inner tube industry; EPA's failure to consider this factor is 
discussed in Petitioners' Brief in No. 74-1809. 

(iii) " The process employed 1 ' and "process changes ": Congress 
recognized, as the record in the present proceedings makes 
abundantly clear, that there are variations in process with respect 
to each product or category and that process characteristics have 
a great impact on waste treatment possibilities. 

Th®_engineerin g aspects of the application of various 

types of control t echniques ": the statutory intent is that EPA 
deal not only with the type and age of plant but with climatic 
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conditions, availability of land and similar factors that have a 


direct bearing on the technology that can be applied and on the 
cost in relation to the benefits; 

(v) " Non-water quality environmental impact ( including 
energy requirements )": Congress recognized the futility of 
damaging the air or the land, or of making undue claims on the 
Nation's scarce energy resources, to achieve water quality bene¬ 
fits without a careful balancing of the interests involved, thus 
requiring EPA to consider the comparative environmental benefits 
and hazards from increased generation of power, from the produc¬ 
tion and deposit of solid wastes, from possible increases in air 
pollution and from the impact of the pollution control facilities 
on surrounding areas. 

It is clear why Congress was so detailed and exact in 
specifying what should go into the guideline regulations. Given 
the policy of State-Federal partnership, and hence over fifty 
potential permit-issuring authorities, the permit authorities need 
regulations specifying not only attainable effluent reduction 
based on an appropriate technology but the factors to be determi¬ 
native in deciding how the technology should be applied to achieve 

uniformity, i.e. , similar treatment of plants with similar charac- 

1 / 

tenstics. 

_ 

Judge Turk in his opinion in E.I. du Pont de Nemours & 
Company, et al. v. Russell E. Train, et al. , supra , concluded 
that the statute "appeared to contemplate (continued on next page) 
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In the introduction to the guidelines, EPA acknowledged 
that Congress intended that it issue guidelines with "some flexi¬ 
bility" to take into account the complexitites of the specified 
plant situations. 39 Fed. Reg. 6661, App. 2838. Yet EPA did 
not, as the statute explicitly demands, specify in the guideline 
regulations the factors to be considered in accounting for these 
complexities. Instead of following the congressional mandate, 

EPA has simply fixed a single number limiting discharges without 
any elucidation as to statutory factors, and purports to permit 
departure from these single numbers only if it is shown for a 
given plant that the "factors" applicable to it are "fundamentally 
different from the factors considered is the establishment of 
the guidelines." 40 C.F.R. § 428.12, App. 2839. EPA did not 
incorporate such a provision into the 1983 guidelines regulations. 
See 40 C.F.R. § 428.13, App. 2840. 

Apart from EPA's broad statement that it considered all 
of the statutory factors (preamble to Proposed Regulations, 

App. 2784-89), the guidelines regulations provide no clue to 
a reviewing court or to the permit-issuring authorities that 
enables identification of key factors bearing on the practica¬ 
bility of control technology or determination of what considera¬ 
tion was given to such factors. Consequently, there is no guidance 

^ (continued from page 53) the incorporation of such fac¬ 
tors in the effluent limitations under section 301, which was done 
in this case." Addendum B at 15. However, the judge did not re¬ 
solve the issue, holding that this was a challenge to the Adminis¬ 
trator’s action in issuing effluent limitations under Section 301 
and should be pursued in the Court of Appeals under Section 509 
(b)(1)(E). Id. 
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in the regulations to the permit-issuing authorities as to what 
standard should be applied to determine if certain factors are 
"fundamentally different" from those considered by EPA.^ 

EPA apparently has recognized the ambiguities of the 
approach it adopted and its potential shortcomings as a substitute 
for the statutorily mandated regulatory mechanism. On August 2, 
1974, EPA published a notice inviting public comment "on the 
necessity for the variance clause and the manner in which it 
should be interpreted and applied." 39 Fed. Reg. 28926-27. 

Petitioners agree with EPA that Congress intended "some 
flexibility" in the guidelines. Had EPA followed the statute 
and included in its regulations the factors bearing on the 
application of the technology, the "flexibility" foreseen by 
Congress would have been incorporated in the guidelines. 

B. EPA's Approach To Establishing Industry Classes 
and Categories Was Improper _ 

Sections 304(b)(1)(A) and (B) (1977 guidelines), and 

304(b)(2)(A) and (B) (1983 guidelines), all speak of "classes 

and categories of point sources." What Congress had in mind, 
obviously, was that the regulations issued under those subsections 


1 / 

The Draft Development Document and the Development Document 
prepared by EPA respecting the rubber processing guidelines and 
standards is not part of the regulations. 
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were to identify the effluent reduction attainable through 
appropriate treatment technology for both 1977 and 1983 and 
to specify the factors to be taken into account in applying 
that technology , on a basis which reflected not only the major 
industrial "categories" but also "classes" within such categories. 

The prime difficulty with EPA's approach to classification 
is that it tried to use the step to accomplish too much. EPA 
used the factors only to establish the "classes" or subcategories 
within the rubber processing industry, and then dispensed with any 
specification of the factors in the regulations. See Draft 
Development Document, App. 2598. This approach cannot be sanc¬ 
tioned under the Act because the Act flatly requires that the 
specification of factors, just like the identification of efflu¬ 
ent reduction, be made on a "classes and categories" basis. 

Further, the classification step cannot possibly take 
into account the cost-benefit balance, non-water environmental 
impact, and energy requirements as required under Section 304 
(b)(1)(B) and (b)(2)(B). These factors, along with the others 
listed, must be specified and elaborated in the regulations 
implementing Section 304 (b) for application in permit proceedings 


under Section 402. 




Moreover, EPA's methodology did not include the cost- 

benefit analysis required by the Act. Overall, EPA is required 

in the 1977 guidelines regulations to identify "the degree of 

effluent reduction attainable through the application of the 

best practicable control technology currently available." 

Section 304(b) (1) (A) (emphasis added). A technology is not 

"practicable" unless its cost is commensurate with the benefit 

to be obtained. Accordingly, EPA had to conduct an overall cost- 

benefit analysis to arrive at the effluent reduction identified 

in the regulations. Secondly, Section 304(b)(1)(B) requires the 

regulations to specify and elaborate a cost-benefit factor to be 

used in applying the effluent reduction aspect of the guidelines 

to a particular plant. EPA is required to take into account a 

"consideration of the total cost of application of technology in 

relation to the effluent reduction benefits to be achieved from 

such application." Section 304(b)(1)(B). The legislative history 

further defines "total cost": 

The term "total cost of application 
of technology" as used in section 
304 (b) (1) (B) is meant to include 
those internal, or plant, costs 
sustained by the owner or operator 
and those external costs, such as 
potential unemployment, dislocation, 
and rural area economic development 
sustained by the community, area or 
region. 
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118 Cong. Rec. 9117 (daily ed. Oct. 4, 1972) (Congressman Jones 
of Alabama, referring to the Statement of the Managers, House 
Debate on Conference Report), Legislative History 231. 

EPA obviously did not specify or elaborate the cost-benefit factor 
to be made a part of the regulations, because it did not specify 
any of the factors. 

For the 1983 guidelines Section 301(b)(2) also requires the 
requisite technology to be "economically achievable" and Section 
304(b) requires EPA to consider the "cost" in promulgating the 
corresponding guidelines. 

EPA failed to comply with these statutory requirements 
in promulgating effluent guidelines. In lieu of the careful 
consideration of cost factors required by the Act, EPA gave the 
question of costs only the most superficial attention. EPA's 
cursory approach to the subject of costs is highlighted in the 
preamble to the final regulations wherein EPA stated that it 
made a general identification of the costs required to achieve 
the effluent reductions identified, but that it could not make 
a firm cost-benefit analysis: 

(d) Cost-Benefit Analysis 

... It is not feasible to quantify 
in economic terms, particularly on a 
national basis, the costs resultin g 
from the discharge of these pollutants 
to our Nations' waterways. 
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* * * 


Implementing the effluent limitations 
guidelines will substantially reduce 
the environmental harm which would 
otherwise be attributable to the con¬ 
tinued discharge of polluted waste 
waters from existing and newly con¬ 
structed plants in the rubber process¬ 
ing industry. The Agency believes 
that the benefits of thus reducing 
the pollutants discharged justify the 
associated costs which, though sub¬ 
stantial in absolute terms, represent 
a relatively small percentage of the 
total capital investment in the industry. 

39 Fed. Reg. 6661-62, App. 2838-39 (emphasis added). 

EPA failed to make an adequate practicability or cost- 
benefit analysis for the identified effluent reduction for the 
tire and rubber plant subcategory, and as a result required 
reduction of pollutants to the guideline level even though the 
cost of attaining the reductions far outweighs any benefit. Also, 
as a general matter, those costs which EPA did identify are 
incomplete; excluded from consideration were costs associated 
with land acquisition and in-plant modifications. This is dis¬ 
cussed further in Petitioner's Brief in No. 74-1809. 

C. In Formulating The 1977 Guidelines, EPA 
Improperly Identified Effluent Reduction 
Based Upon A Nonexistent "Model'' Plant 

For each of the "classes and categories of point sources," 
Sections 304(b)(1)(A) and (B) and Section 304(b)(2)(A) require EPA 
to identify in the guideline regulations the degree of effluent 
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reduction attainable through the application of the technology 
appropriate for either 1977 or 1983. One of the critical factors 
which EPA must consider and elaborate on in the regulations is 
the "engineering aspects of the application of various types of 
control techniques," Sections 304(b)(1)(B) and (b)(2)(B) (emphasis 
added). 

EPA's methodology, in fact, in developing the guidelines for 
the rubber tire and inner tube industry was to obtain limited data 
on only nine (App. 192) of the 56 planta in the industry (App. 
2508), but then to base the single number guidelines not even on 
tfte performance of any plant but rather on artificial and in¬ 
accurate hypotheses about a "typical" plant and a "model" tech¬ 
nology. The record is sparse as to how EPA determined what con¬ 
stituted a "typical" plant, and the model technology is not in 
use anywhere in the industry. Moreover, EPA's analysis did not 
discuss the application of that technology to actual plants. 

The Act on its face demands far more of EPA. The 
legislative history emphasizes that Congress expected EPA 
to apply its expertise and judgment, not merely to write broad- 
reaching regulations on supposed technology without assessment 
of the technical and economic merits of that practice and its 
applicability to a representative segment of the industry. 

Respecting the 1977 guidelines, the report of the Senate 
Public Works Committee states: 
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In defining best practicable for any given 
industrial category, the Committee expects 
the Administrator to take a number of fac¬ 
tors into account. These factors should 
include the age of the plants, their size 
and the unit processes involved and the 
cost of applying such controls. In effect, 
for any industrial category, the Com mittee 
expects the Administrator to define a 
range of discharge levels, above a certain 
base level applicable to all p lants within 
that category . In applying effluent limi¬ 
tations to any individual plant, the fac¬ 
tors cited above should be applied to 
that specific plant. In no case, however, 
should any plant be allowed to discharge 
more pollutants per unit of production than 
is defined by that base level. 

The Administrator should esta blish the 
range of best practicable level s based upon 
the average of the best existing perf ormance 
bv plants of various sizes, ag es, and 
unit processes within each indus trial 
category . It is acknowledged that in 
those industrial categories where present 
practices are uniformly inadequate, the 
Administrator may determine best practi¬ 
cable to require higher levels of control 
than any currently in place if he deter¬ 
mines the technology to achieve those 
higher levels can be practicably applied. 

s. Rep. No. 92-414. 92d Cong., 1st. Sess. 50 (1971), Legislative 
History 1468 (emphasis added). In determining the levels making 
up the range for each subcategory of the 1977 effluent guidelines, 
the legislative history shows that the starting point is industry¬ 
wide performance within the relevant subcategory. Congreee indi¬ 
cated that the only exception was for "those industrial categories 
where present practices are uniformly inadequate. . . ." S. Rep. 
92-414, 92d Cong., 1st Sess. 50 (1971). Legislative History 1468. 
The Contractor made a conclusory finding here, which was not 
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expressly adopted by EPA, that "no adequate overall control and 
treatment technology is employed by plants within the [tire and 
inner tube] industry." Contractor's Report, App. 11; Draft 
Development Document, App. 2557. The Contractor's conclusion, 
however, was reached after examination of only nine plants in 
the industry, less than one-sixth of the total, and hardly suffi¬ 
cient to support the required finding that "the present prac¬ 
tices are uniformly inadequate." Furthermore, even if EPA had 
properly concluded, based on an adequate analysis of the in¬ 
dustry, that the industry practices were uniformly inadequate, 
technology proposed in its place must still independently meet 
a criterion of viability: 

By the term "currently available" the Committee 
means a control technology, which, by demonstra ¬ 
tion projects, pilot plants, and general use , 
has demonstrated a reasonable level of engineer ¬ 
ing and economic confidence in the viability of 
the process at the time of commencement of actual 
construction of the control facilities. 

H.R. Rep. No. 92-911, 92d Cong., 2d Sess. 101 (1972), Legislative 
History 788 (emphasis added). In short, technology not in general 
use may be taken into account when industry practice is uni¬ 
formly inadequate, but even in such a case the legislative his¬ 
tory indicates that such technology must be based on demonstra¬ 
tion projects and pilot plants and not onlv on laboratory 
experiments or theoretical postulations. 

In all circumstances, however, the point of departure 
must be a survey of at least a representative sampling, if not 
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all, of existing performance within the relevant industrial cate¬ 


gory (since no determination otherwise could be made that such 
performance is "uniformly inadequate"). Any determination of 
the 1977 "best practicable"-based effluent reduction which rested 
on a survey of less than a representative sampling of all existing 
plants within the affected category would not be in compliance 
with the Act. Similarly, any specification of the 1977 range 
of values for effluent reduction that was not based on an average 
of the best existing performance by plants of similar size, age 
and unit process within the category in question would not comply 
with Section 304. Thus, a specification of the 1977 effluent 
reduction based on performance by a nonexistent "model" plant — 
as was done for the tire and inner tube subcategory — is not 
in conformity with Congress' intention. 

The legislative history also leaves no doubt that the 
1977 "best practicable"-based effluent reduction involves only 
control and treatment measures applied to waste waters after they 
leave the manufacturing process. EPA consequently is not authorized 
to specify a degree of effluent reduction for an industry category 
in the 1977 guidelines if attainment of that degree of effluent 
reduction depends on in-plant process changes or on measures 
applied within the plant apart from the point of discharge to the 
navigable waters. As the report of the House Public Works 
Committee said: 
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By the term "control technology" th e Committee 
means the treatment facilities at the end of 
a manufacturing, agricultural or other process , 
rather than control technology within the manu ¬ 
facturing process itself . 

H.R. Rep. No. 92-911, 92d Cong., 2d Sess. 101 (1972), Legislative 

History 788 (emphasis added). And further: 

When the term "best available demonstrated tech¬ 
nology" is used, the Committee intends that this 
shall apply to the totality of the point source. 

By this, it is meant in contrast to the term 
"best practicable control technology currently 
available", that the total plant is being con¬ 
sidered and that "best available demonstrated 
technology" does not apply solely to the con¬ 
trol techniques used at the actual discharge 
of the point source. This is a basic difference 
between the best available demonstrated tech¬ 
nology in the January 1, 1981 [now 1983] re¬ 
quirement and the best practicable control 
technology currently available in the January 1, 

1976 [now 1977] requirement. 

Id . at 102-103, Legislative History 789-790. 

For the tire and inner tube plants subcategory of the 
Rubber Processing Industry, EPA based its guideline on a tech¬ 
nology requiring total segregation of sewers, which will neces¬ 
sitate replumbing numerous older plants. The reconstruction of 
plant facilities thus required by EPA is far more than the end- 
of-the-pipe treatment on which the Act permits EPA to base the 
1977 guidelines. This issue is discussed further in Petitioners' 
Brief in No. 74-1809 at 32-46. 

D. The 1983 Guidelines Are Not Based On "Best 

Available" Technology Within The Meaning Of The Act 

As in the case of the 1977 guidelines. Section 304(b) of 
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the Act and the legislative history show that the 1983 guidelines 
ere to be determined upon evaluation of a variety of considera¬ 
tions, after a survey of the entire range of actual performances 
in the affected industry subcategory. Again the degree of efflu¬ 
ent reduction identified in the guidelines should be expressed as 
a range of values. However, the 1983 guidelines may be based 
upon a single best performing plant in a relevant subcategory, 
rather than on the average: 

In making the determination of "best available" 
the Committee expects the Administrator to 
apply the same principles involved in making the 
determination of best practicable as outlined 
above, except that rather than the range of levels 
established in reference to the average of the 
best performers in an industrial category the 
range should at a minimum be referenced to the 
best performer in any industrial category . 

S. Rep. No. 92-414, 92d Cong., 1st Sess. 50 (1971), Legislative 

History 1468 (emphasis added). 

The technology underlying the 1983 guidelines must be 

"available" or, ordinarily, in use at one plant in the industry. 

However, the legislative history indicates that the technology 

need not always be in actual use. If it is not in actual use in 

the industry, the technology must have been "demonstrated" to be 

viable for the relevant industry. In describing the Senate 

bill, S. 2770, 92d Cong., 1st Sess. (1971), which used the term 

"best available control technology" for the Section 306 new source 

standards, the Senate Public Works Committee report explained: 
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As used in this bill the concept "best available 
control technology" is intended to mean that the 
Administrator should examine the degree of efflu¬ 
ent control that has been or can be achieved 
through the application of technology which is 
available or normally can be made available. 

This does not mean that the technology must be 
in routine use somewhere. It does mean that 
the technology must be available at a cost and 
at a time which the Administrator determines to 
be reasonable, and that the technology has been 
adequately demonstrated if not routinely applied . 

S. Rep. No. 92-414, 92d Cong., 1st Sess. 51-52 (1971), Legislative 
History 1469-70 (emphasis added). Thus, in describing the tech¬ 
nological basis for the 1983 effluent guidelines, the House con¬ 
ference managers stated that Congress meant "those plant pro¬ 
cesses and control technologies which, at the pilot plant or 
semi-works levels, have demonstrated both technological per¬ 
formance and economic viability sufficient to reasonably justify 
the making of investments in new production facilities." 118 
Cong. Rec. 9118 (daily ed. Oct. 4, 1972) (Congressman Jones of 
Alabama referring to the Statement of the Managers, House 
Debate on Conference Report), Legislative History 232. 

The 1983 guidelines for tire and inner tube plants fail 
to meet this standard of availability. Far from being demonstrated 
to have either technological performance capability or economic 
viability, EPA's technological model has not been tested at even 
the laboratory level on waste from tire and inner tube plants. 

Its technological characteristics are thus entirely conjectural. 
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and necessarily its economic viability is equally uncertain. 

The Court is respectfully referred to Petitioners' Brief in No. 
74-1809 at 42-46 for further discussion of the shortcomings of 
EPA's speculative technological model. 

III. THE JUDICIAL REVIEW ROLE OF THE COURT S 

The petitions involving the guideline regulations present 
a series of complex legal and technical issues for the Court's 
resolution. Furthermore, the legal issues of the proper con¬ 
struction to be given the sections respecting effluent guide¬ 
lines in the Federal Water Pollution Control Act are novel ones. 
The only decisions on any of these issues have been rendered by 
United States District Courts in the Western District of Virginia 
and the District of Columbia ( see page 5, supra ), but neither of 
those opinions deals fully with the issues raised here. 

If this Court determines that it does have the power to 
review the EPA effluent guideline regulations at issue here, the 
standard of review is thac prescribed by Section 10(e) of the 
Administrative Procedure Act (5 U.S.C. § 706): 

The reviewing court shall — 

* * * 

(2) hold unlawful and set aside agency action, 
findings, and conclusions found to be — 

(A) arbitrary, capricious, an abuse of discre¬ 
tion, or otherwise not in accordance with 
law; 
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* * * 



(C) in excess of statutory jurisdiction, 

authority, or limitations, or short of 
statutory right .... 

In carrying out a similar congressionally mandated judicial 
review function respecting provisions of the Clean Air Act, 
as amended, where legal and technical issues were also inter¬ 
twined, Judge Leventhal noted that: 

[T]he necessity to review agency decisions , 
if it is to be more than a meaningless 
exercise, requires enough steeping in 
technical matters to determine whether the 
agency "has exercised a reasoned discretion" 

. . . . We cannot substitute our judgement 
for that of the agency, but it is our duty 
to consider whether 'the decision was based 
on a consideration of the relevant factors 
and whether there has been a clear error of 
judgement 1 .... Ultimately, we believe, 
that the cause of a clean environment is 
best served by reasoned decision-making. 

Portland Cement Ass'n v. Ruckelshaus . 486 F.2d 375, 402 (D.C. 

Cir. 1973) (emphasis adaed). To serve this judicial review 

function, courts have obliged EPA to provide a statement of 

reasons and a rationale for its regulatory decisions, such that 

"the basis for . . . [its] decision [will] appear clearly on 

t 1 iord, not in conclusory terms but in sufficient detail 

to permit prompt and effective review." Environmental Defense 

Fund v. Hardin . 428 F.2d 1093, 1100 (D.C. Cir. 1970). See also 


- 68 - 








98, 105-107 (3d Cir. 1973); Kennecott Copper Corp. v. EPA, 462 
F.2d 846 (D.C, Cir. 1972). 

The need for careful judicial review of regulatory 
decisions such as those reflected in EPA's effluent guidelines 
regulations is not difficult to discern. A check on the agency 
given broad regulatory powers affecting the economy is essential, 
and contressional oversight cannot serve to fulfill this func¬ 
tion on a regular basis. Consequently, and not surprisingly, 
the job has been openly thrust upon the courts. In many ways, 
as appears from this and the associated brief, these actions 
provide a full sampling of all the resulting judgments which 
must be made by such a reviewing court. 

CONCLUSION 

The Court should dismiss the petitions relating to 
guideline regulations on the ground that it lacks jurisdiction 
in this proceeding to review regulations under Section 304(b). 
Should the Court conclude that it has jurisdiction to review 
these regulations, it should set the regulations aside and remand 



them to EPA with the direction that EPA comply with the statute 
and issue regulations in conformity with Section 304(b). 
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The pertinent provisions of the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. §§1251 et seq. . are as follows: 


§ 1311. Effluent limitations—Illegality of pollutant discharges ex¬ 
cept In compliance with law 

(a) Except as In compliance with this section and sections 1312, 1316, 
1317, 1328, 1342, and 1344 of this title, the discharge of any pollutant 
by any person shall be unlawful. 

Timetable for achievement of objectives 

(b) In order to carry out the objective of this chapter there shall be 
achieved— 

(1) (A) not later than July 1, 1077, effluent limitations for 
point sources, other than publicly ow.ied treatment works, (I) which 
shall require the application of the best practicable control tech¬ 
nology currently available as defined by the Administrator pursuant 
to section 1314(b) of this title, or (li) in the case of a discharge 
into a publicly owned treatment works which meets the requirements 
of subparagraph (B) of this paragraph, which shall require com¬ 
pliance with any applicable pretreatment requirements and any re¬ 
quirements under section 1317 of this title; and 

(B) for publicly owned treatment works In existence on July 1, 
1977, or approved pursuant to section 1283 of this title prior to 
Juno 30. 1974 (for which construction must be completed within four 
years of approval), effluent limitations based upon secondary treat¬ 
ment as defined by the Administrator pursuant to section 1314 
(d) (1) of this title; or, 

(C) not later than July 1, 1977, any more stringent limitation. 
Including those necessary to meet water quality standards, treat¬ 
ment standards, or schedules of compliance, established pursuant to 
any State law or regulations (under authority preserved by section 
1370 of this title) or any other Federal law or regulation, or re¬ 
quired to implement any applicable water quality standard estab¬ 
lished pursuant to this chapter. 

(2) (A) not later than July 1, 1983, effluent limitations for cate¬ 
gories and classes of point sources, other than publicly owned treat¬ 
ment works, which (i) shall require application of the best available 
technology economically achievable for such category or class, which 
will result In reasonable further progress toward the national goal 
of eliminating the discharge of all pollutants, as determined In ac¬ 
cordance with regulations Issued by the Administrator pursuant to 
section 1314(b) (2) of this title, which such effluent limitations 
shall require the elimination of discharges of all pollutants If the 
Administrator finds, on the basis of Information available to him 
tIncluding information developed pursuant to section 1325 of this 
title), that such elimination is technologically and economically 
achievable for a category or class of point sources as determined In 
accordance with regulations issued by the Administrator pursuant 
to section 1314(b) (2) of this title, or (11) In the case of the In¬ 
troduction of a pollutant Into a publicly owned treatment works 
which meets the requirements of subparagraph jfi) of this para¬ 
graph, shall require compliance with any applicable pretreatment 
requirements and any other requirement under section 1317 of this 
title; and 

(B) not later than July 1, 1983, compliance by all publicly owned 
treatment works with the requirements set forth in section 1281 
(g) (2) (A) of this title. 
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Modtflraflon of timetable 

t,! C L?% A ?“' n ' Str#t0r “ ay modify ,he requirements of subsection (b) 
(Z) (A) of this section with respect to any point source for which a 
perm t application I. fi.ed after July 1. 1977 upon a showing bj lhe 

that such 0 mo r dlMert "“'l* P °' nt 8 ° UrCe * ati,,factory to the Administrator 
that such modified requirements ( 1 ) will represent the maximum use 

and ts? m W,th . ,n tb * econom,c capability of the owner or operetor- 

flon ( J\bZ V. T l 1 " r * a,,onab,e further progress toward the ellmlna- 
tlon of the discharge of pollutants. 

Review aad rev talon of efflaeat limitation* 

(b)^of^hia*seetlon re , qu,red by Paragraph (2) of subsection 

' ' or this section shall be reviewed at least every five years and if 

paragraph. 6 ' reV,8€d PUr,uant t0 the Procedure established under such 

*!' d '»rkar»e W>aere applle.tlo. of efflaeat limitation. 

1312 of thY* “firii m * t i at i l i° n v* e * labl,shed Pursuant to this section or Fecfion 
nollf.t.It.b. ! ha " be applied all point sources of dlschaige of 

pollutant, in accordance with the provision, of this chapter 

....i . , W,t ? £taDdin6 any other Provisions of this chapter it shall he 

aee‘„7 n 1 m * 8Ch ? rge a " y radiological, chemical, or biological warfare 
agent or high-level radioactive waste Into the nav gable waters 

SMVtVs2Mr ' "*• - —• rwu 


S 1312. Water quality related effluent limitations 

pollula^r'frnmo I",‘I** Jud,rmpnt ot ‘ he Administrator, discharges of 
Mtlon «f «m . .'I 0 ? 80UrCC ° r Broup of P°' nt a°urces. with the appli- 
. effliicnt limitations required under section 1311(b) (2) of this 

1 milt} In a specific portion of the navigable waters which shill 
”" r ?«“'*• 

00.1 . jidiif. „ | r MEJ, M of a balanc -J populnilon of shellfish. flih 
m, ni r . d 0W recr,>: ‘ t,( >nal activities in an.l on the water ef- 
limitations i including alternative effluent control strategies)’ for 

duuii.y. ^ contribute to the attainment or maintenance oi such water 

to subseltior'ia) 'of e ?M. bl ‘. lh ?l Pnt °1 “7 *" l,icnt limitation pursuant 
of intent to esiii ulh ^ b a section, the Administrator shall Issue notice 
no<lee hold a n»bl o f . ,luma “ on and ninety days of such 

nomlc and socla costi^of arh!e ..' le ' er,nine ,h# * rrlatlon,hlp °f «»•• *co- 
includin'’ anv *chl*\ Inc any such limitation or limitations. 

SfSSHrSS 

.-v'SiTu.rj'ri ZT. 
xx-snusvr * m - - — <*■ ».»». fool. 




§ 13U. Information and guidelines— Criteria development and pub* 
lleatlon 

(a) (1) The Administrator, after consultation with appropriate Fed¬ 
eral and State agencies and other Interested persons, shall develop and 
publish, within one year after October 18. 1972 (and from time to time 
thereafter revise) criteria for water quality accurately reflecting the hit 
eat scientific knowledge (A) on the kind and extent of all Identifiable 
effects on health and welfare including, but not limited to, plankton, 
fish, shellfish, wildlife, plant life, shorelines, beaches, esthetics, and rec¬ 
reation which may be expected from the presence of pollutants in any 
body of water. Including ground water, (D) on the concentration and 
dispersal of pollutants, or their byproducts, through biological physical 
and chemical processes; and (C) on the effects of pollutants on biologi¬ 
cal community diversity, productivity, and stability. Ireluding informa¬ 
tion on the factors affecting rates of eutrophication and rates of organic 
and inorganic sedimentation for varying types of receiving wafers 

(2) The Adtrinfstrator, after consultation with appropriate Federal 
and State agencies and other Interested persons, shall develop and pub¬ 
lish. within one year after October 18, 1972 (and from time to time 
fhereafter revise) information (A) on the factors necessary to rc^o^e 
and maintain the chemical, physical, and biological Integrity of all navi¬ 
gable waters, ground waters, waters of the contiguous rone, and the 
oceans; (B) on the factors necessary for the protection and propagation 
of shellfish, fish, and wildlife for classes and categories of receiving na- 
ters and to allow recreational activities in and on the water; and (C) on 
the measurement and classification of water quality; and (D) for the 
purpose of section 1313 of this title, on and the identification of pollu¬ 
tants suitable for maximum dally load measurement correlated with the 
achievement of water quality objectives. 

(3) Such criteria and information and revisions thereof shall be Is¬ 
sued to the States and shall be published in the Federal Hegistcr and 
otherwise made available to the public. 
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<b) For the purpose of adopting or revising effluent limitations under 
this chapter the Administrator shall, after consultation with appropriate 
Federal and State agencies and other interested persons, published within 
one year of October 18, 1972. regulations, providing guidelines for efflu¬ 
ent limitations and. at least annually thereafter, revise. If appropriate, 
such regulations. Such regulations shall_ 

(1) (A) identify, in terms of amounts of constituents and eheru- 
.cal, physical, and biological characteristics of pollutants, the de¬ 
gree of effluent reduction attainable through the application of he 
best practicable control technology currently available for classes 
and categories of point sources (other than publicly owned treat¬ 
ment works); and 

(B) specify factors to be taken into account In determining the 
control measures and practices to be applicable to point sources 
(other than publicly owned treatment works) within such categories 
or classes Factors relating to the assessment of best practicable 
control technology currently available to comply with subsection (b) 
(1) of section 1311 of this title 6 h 2 .ll include consideration of the 
total cost of application of technology in relation to the effluent re- 
duction benefits to be achieved from such application, and shall also 
take into account the age of equipment and facilities involved, the 
process employed, the engineering aspects of the application of vari¬ 
ous types of control techniques, process changes, non-water quality 
environmental impact (including energy requirements), and such 
other factors the Administrator deems appropriate; 

(2) (A) identify. In terms of amounts of constituents and chem¬ 
ical. physical, and biological characteristics of pollutants, the de¬ 
gree of effluent reduction attainable through the application of the 
best control measures and practices achievable Including treatment 
techniques, process and procedure Innovations, operating methods, 
and other alternatives for classes and categories of pcint sources 
(other than publicly owned treatment works); and 
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(B) specify factors to be taken Into account In determining the 
best measures and practices available to comply with subsection (b) 

o Vh“ f r ,0n M 3 . 1 , 1 0f thl " tltle to be a PP |,cab 'e “> any point source 
(other than publicly owned treatment works) within Buch categories 

notn^*!' relat,ng t0 *'•* assessment of best available tech- 

UtC lDt ° ac 'f ,jnt lhe a 8<? of equipment and facilities 
invoked, the process employed, the engineering aspects of the ap¬ 
plication of various types of control techniques, process changes 
the cost of achieving such effluent reduction, non-water quality en- 
V 'onmental Impact (including energy requirements), and such oth- 
er factors as the Administrator deems appropriate; and 

(3, „ , ‘ , * n “ fy contro1 measures and practices available to eliminate 
the dUcha ge of pollutants from categories and classes of point 

taklrs ,D . t0 acc ount t)ie cost of achieving such elimination 
of the discharge of pollutants. 

1 ‘ollptlon <11.charier elimination procedures 

onH C «»n T t he Adm . ,n,strator ' a '*«r consultation, with appropriate Federal 

and !nnr n ! g | e t C ‘ M “ nd ° ,Iler ,nterested Persons, shall Issue to the Stat-s 
a PPf 0 Prlat« water pollution eontrol agencies within 270 days after 

'">» •>»« “ «■» •>■»<..«„) i.?,™., 

tlO^ or^ad^tlM nf th. S wh -' h result In the elimina- 

Ir . “ ° f ‘ h d,3Char 8 e Pollutants to Implement standards 

V r i t nc ® Und * r ,ectlon 1316 °f this title. Such Information shall 

StiraLhw method s nd of° th n r ,ncludin * cost ». a » are available on 

•iitrtuhs methods of elimination or reduction of the discharge of 

? B °^ hrFeder S ar R lD . f< : ra,tl0 ^ ““ tb *™'. aba >> *£3Eh£ 

iublfe K * nd 0therWia ® aha " be rnade available to the 

< d > Th * Administrator, after consultation with appropriate Fed 

fn al^da M * f* f 5 * n n *" h Dd ° th * r lnterC8ted Persons, shall publish wlth- 
Sfotmltfo? .n ^ October 18. 1972 (and from time to time thereafter) 

J ° f aciouats ot constituents and chemical physical 
bioloy, cal characteristics of pollutants, on the degree of effluent 

.... *” a «• 

Identification and evaluation of nonpolnt oourrea of pollution, 
proerovei*, prueedureo. «„d method, to polfuilin 

.„d e <!t„T he Adm,nlstrat <> r - a »er consultation with appropriate Federal 
Federal le«nrT eS .h n a 0ther lnteres,ed Persons, shall Issue to appropriate 
£2 desitn^d ’ , e S,ate . 8 ' Wa,er P0,lut,0n con,ro1 a 8 encl «. aod agen- 

OcTober 18 , 97 * r^d T ?, 128 . 8 ° f th ‘ 8 “ tle ‘ w " hin year after 
18 , .J 9 , 2 (a # nd ,rom tlffe to time thereafter) Information includ- 
Ing (1) guidelines for Identifying and evaluitlng the natuic and extent 

method? TT 3 ,° f tWllu,aDf8 ’ aDd <2) processes, procedures and 
methods to control pollut in resulting from—- 

(A) agricultural ana silvicultural activities. Including runoff from 
fields and crop and forest lands; ruaou irom 

r../r H) »i mlnlnK actlvlt,ea - '“eluding runoff and siltation from new 
curr.ntlj operating, and abandoned surface and underground mines; 


(C) all construction activity, Including runoff from the facilities 
resulting from such construction; 

(D) the disposal of pollutants In wells or In subsurface excava¬ 
tions; 

(E) salt water Intrusion resulting from reductions of fresh water 
flow from any cause including extraction of ground water Irriga¬ 
tion, obstruction, and diversion; and 

(F) changes in the movement, flow, or circulation of any naviga¬ 
ble waters or ground waters, including changes caused by the con¬ 
struction of dams, levees, channels, causeways, or flow diversion 
facilities. 

Such Information and revisions thereof shall be published In the Fede-al 
Register and otherwise made available to the public. 


Galdcllav, for prMlrilornt of pollutant, 

(f) (1) For the purpose of assisting States in carrying out programs 
under section 1342 of this title, the Administrator shall publish, within 
one hundred and twenty days after October 18, 1972, and review at least 
annually thereafter and. If appropriate, revU' guidelines for pretreat¬ 
ment of pollutants which he determines are not susceptible to treatment 
by publicly owned treatment works. Guidelines under this subsection 
shall be established to control and prevent the discharge into the naviga¬ 
ble waters, the contiguous xone, or the ocean (either directly or through 
publicly owned treatment works) of any pollutant which interferes with, 
passes through, or otherwise Is incompatible with such works. 

(2) When publishing guidelines under this subsection, the Adminis¬ 
trator shall designate the category or categories of treatment works to 
which the guidelines shall apply. 

Test prarvdure guidelines 

(g) The Administrator shall, within one hundred and eighty days from 
October 18, 1972, promulgate guidelines establishing test procedures for 
the analysis of pollutants that shall Include the factors which must be 
provided in any certification pursuant to section 1341 of this title or per¬ 
mit application pursuant to section 1342 of this title. 


Oslitllin for Monitoring, reporting, enforcement, 
reading, p^rronnrl, and manpower 

(h) The Administrator shall (1) within sixty days after October 18, 
1972, promulgate guidelines for the purpose of establishing uniform ap¬ 
plication forms and other minimum requirements for the acquisition of 
Information from owners and operators of point-sources of discharge sub¬ 
ject to t.ny State program under section 1342 of this title, and (2) with¬ 
in sixty days from October 18. 1972, promulgate guidelines establishing 
the minimum procedural and other elements of any State program under 
section 1342 of this title which shall Include: 

(A) monitoring requirements; 

(B) reporting requirements (including procedures to make infor¬ 
mation available to the public); 

(C) enforcement provisions; and 

(D) funding, personnel qualifications, and manpower require¬ 
ments (including a requirement that no board or body which ap¬ 
proves permit applications or portions thereof shall Include, as a 
member, any person who receives or ha* during the previous two 
years received, a significant portloa of hts Income directly or Indi¬ 
rectly from permit holders or applicants for a permit.) 

RwItutlM gad oibaMPtneni of pakllvlp owned freak water lake, 

(I) The Administrator shall, within 270 days after October 18, 1972 
(and from time to time thereafter), issue such Information on methods, 
procedures, and processes as may be appropriate to restore tnd enhance 
the quality of the Nation's publicly owned t'resh water lakes. 


Agreement, with Seeretarleo of Agrtewlfare. Army, and Interior to provide 
maslmam atlllaatlou of program, t« arhleve aad malatnln water quality i 
tPaaiffr of footffti aatfeoricotion of opprwprlofIons 


(1) (1) The Administrator shall, within rix months from October 18, 
1972, enter Into agreements with the Secretary of Agriculture, the Secre¬ 
tary of the Army, and the Secretary of the Interior to provide for the 
maximum utilization of the appropriate programs authorized under other 
Federal law to be carried out by auch Secretaries for the purpose of 
achieving and maintaining water quality through appropriate Implemen¬ 
tation of plans approved under section 1288 of this title. 
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(2) The Administrator, pursuant to any agreement under paragraph 
(1) of this subsection is authorized to transfer to the Secretary of Agri¬ 
culture, the Secretary of the Army, or the Secretary of the Interior anv 
funds appropriated under paragraph (3) of this subsection to supplement 
any funds otherwise appropriated to carry out appropriate programs au¬ 
thorized to be carried out by Buch Secretaries. 

■4*’"'” «*s;r;rs 'zrz z r r ,h 

32-500. t 2. 86 Stal 850 aS ° C ' 1S ' 1972 > 


9 Wl®. National standards of performance-—Definitions 

(a) For purposes of this section: 

(1) The term "standard of performance” means a standard fo>- the 
control of the discharge of pollutants which reflects the greatest degree 
of effluent teduetlon which the Administrator dete-talner to be achiev¬ 
able through application of the best available demonstrated control tech¬ 
nology. processes, operating methods, or other alternatives, including, 
where practicable, a standard permitting no discharge cf pollutants. 

(2) The term “new source” means any source, the construction of 
which Is commenced after the publication of proposed regulations pre¬ 
scribing a standard of performance under this section which will be ap¬ 
plicable to such eource. If such standard la thereafter promulgated in 
accordance with this section. 

(3) The term "source” means any building, structure, facility, or In¬ 
stallation from which there is or may be the discharge of pollutants. 

(4) The term "owner or operator” means any person who owns, leases, 
operates, controls, or supervises a source. 

(5) The term "construction” means any placement, assembly, or in¬ 
stallation of facilities or equipment (including contractual obligations to 
purchase such facilities or equipment) at the premises where such equip¬ 
ment will be used. Including preparation work at such premises. 

Cal«K»rlii «f Msmit t'Hnal aliMavd* of performance tor new soureen 

(b) (1) (A) The Administrator shall, within ninety days after Octo¬ 
ber 18, 5972, publish (and from time to time thereafter shall revise) a 
list or categories of sources, which shall, at the minimum, include: 

pulp and paper mills; 

paperboard, builders paper and board mills; 
meat product and rendering processing; 
dairy product processing; 
grain mills; 

canned and preserved fruits and vegetables processing; 

canned and preserved seafood processing; 

sugar processing; 

textile mills; 

cement manufacturing; 

feedlots; 

electroplating; 

organic chemicals manufacturing; 

Inorganic chemicals manufacturing, 
plastic and aymhctic materials manufacturing; 
soap and detergent manufacturing; 
fertiliser manufacturing; 
petroleum refining; 

Iron and steel manufacturing; 
nonferroua metals manufacturing; 
phosphate manufacturing; 
steam electric powerplanta; 
ferroalloy manufacturing; 
leather tanning and finishing; 
glass and asbestos manufacturing; 
rubber processing; and 
timber products f.roceetlng. 
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(B) A3 soon os practicable, but In no cose more than one year, after 
a category of sources Is included In a list under subparagraph (A) of tMs 
paragraph, the Administrator shall propose and publish regulations estab¬ 
lishing Federal standards of performance for new sources within such 
category. The Administrator shall afford Interested persons an oppor¬ 
tunity for written comment on such proposed regulations. After consid¬ 
ering such comments, he shall promulgate, within one hundred and twer- 
ty days after publication of such proposed regulations, such standard;' 
with such adjustments as he deems appropriate. The Administrator 
shall, from time to time, as technology and alternatives change, revise 
such standards following the procedure required by this subsection for 
promulgation of such standards. Standards of performance, or revisions 
thereof, shall become effective upon promulgation. In establishing or 
revising Federal standards of performance for new sources under this 
section, the Administrator shall take into consideration the cost of achiev¬ 
ing such effluent reduction, and any non-water quality environmental 
Impact anil energy requirements. 

(2) Tiie Administrator may distinguish among classes, types, and sires 
within categories of new sources for the purpose of establishing such 
standards and shall consider thu type of process employed (Including 
whether batch or continuous). 

(3) The provUlons of thi3 section shall apply to any new source owned 
or operated by the United States. 

State enforcement of ttandorda of performance 

(c) Each State may develop and submit to the Administrator a pro¬ 
cedure under State law for applying and enforcing standards of perform¬ 
ance for new sources located in such State. If the Administrator find 3 
that the procedure and the law of any State require the application and 
enforcement of standards of performance to at least the same extent as 
required by this sectlor such State is authorized to apply and en'orce 
such standards of performance (except with respert to new sources owned 
or operated by the United States). 

Protection from more ntrlngent «ton<1ard« 

fd) Notwithstanding any other provision of this chapter, any point 
source the construction of which Is commenced after October 18, 1972, 
and which is so constructed as to meet all applicable standards of per¬ 
formance shall not be subject to any more stringent standard of perform¬ 
ance during a ten-year period beginning on the date of completion of 
such construction or during the period of depreciation or amortization 
of such facility for the purposes of section 187 or 169 (or both) of Title 
26, whichever period ends first. 


lllFgatitr of opurntlnn of now source* In violation of 
appl 1 ' itle Mtandnrd* of performonre 

fc) After the p'fecthe date of standards of performance promulgated 
under this section, it shall be unlawful for any owner or operator of acy 
new source to operate such source in violation of any standard of per¬ 
formance applicable to such source. 

June 30, 1948. c. 758. Title III § 306. as added Oct. 18. 1972, Pub L. 
92-500, } 2, 86 Slat. 851. 


S 1317. Toxic and pretrentment effluent standards; establishment; 
revision; illegality of source operation in violation of standards 

(a) (1) The Administrator shall, within ninety days after October 18 
19 72, publish (and from time to time thereafter revise) a list which in¬ 
cludes any toxic pollutant or combination of such pollutants for which an 
effluent standard (which may Include a prohibition of the discharge of 
swell pollutants or combination of such pollutan.s) will be established un¬ 
der this section. The Administrator In publishing such list shall take Into 
account the toxicity of the pollutant. Its -t istenco, degradability, the 
usual or potential presence of the affected organisms in any w^ors. the 
Importance of the affected organisms and the nature and extent of .5,* 
effect of the toxic pollutant on such organisms. 
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of .nv nil ” , h " ndre l d and el * ht 5 - da >* af '" ‘he dale of publication 
Uon of of “a" ‘ here ° r> con,aln ' n « “>Mc pollutant, or comb,,,*- 

tialor ir««^.„o UD HK P * ra r aph (1) of tb,s subsection, the Adminls- 
JtnZ’r,! ... '? ? ?* With 8eCllon 553 of Tit,e 5 - shall publish a propo-ed 
pollutant. u"hirh (0, j a p s° h| bitlon) for euch pollutant or combination of 
pollutants which shall take Into account the toxicity of the pollutant It. 

or^mf’ln ?:v dab ! I,ty> lh ° U8Ua ' ° r P0lfcnllal p ™*"« of the affected 
,n any wa, ers. the importance of the affected organisms and 

Ism. and h!".h. e n l,? , w the * ffeCt ° f ,he ,oxlc p °> lutan ‘ on such organ- 
lt“ndard to he h ,d ‘l, “ n ° UCe f ° r a publ!c hearing on such proposed 
hearing but not “ ?' rty da> ' 8 As soon as rouble after such 

effluent' s^Id.1 f ‘ h t" x D,0D,,| S a“er publication of the proposed 
record fh a .' d .Prohibition), unless the Administrator finds, on the 

Is iiSt'if ed h«Td 4 “ ° f SUCh proposed standard (or prohibition) 
is Justified based upon a preponderance of evidence adduced at such 
hearings, such standard (or prohibition) shall be promulgated 

tlo ( n 3, of ,f .uch er n a r b " C hear J DK th * Adm,n, *“ a ‘or finds that a modiflca- 
efflueut l!d! a P ? B,a " dard (or Prohibition) Is Justified, a revised 
nol ut«i.r«hln d h (0r proh t ,b,,,on > (°r *urh pollutant or rombluatlor of 
KuTon) Shan he 6 pr r u, f a,ed “ n ‘ ntdial e»- Such standard (or pro- 
three°years!** ^ a " d ' ,f appropriat *- revised at -east e^ry 

at‘fha^fevef w U hlch . pr ,°“ u, e at « d under this section shall be 

margin of safety Adn >“>‘ 8 ‘rator determines provides an ample 

hlbHLT h unde P , r ?h< flnff °. F promu, S a “ E « a "J effluent standard (or 
gory or ca^corie« h «f ° D ' the Adm,nls trator shall designate the caie- 
fio ) Eh'fi annlv I "T** *° Whicb ,be standard (or prohihi- 

such Any d,sp08al of d 'edped material may be includ'd in 

Array.* ^ ° f S ° UrCeS after «= OD8 ultalion with the Secretary of ,:.e 

thli 6 Jerifo r n Vh f Lli e 7«w E . ta ^ ar f ( ° r pr0hlbi " on) established pursuant to 
nts section shall take effect on such date or dates as specified in the 

from th B T, U,C f ng . BUCh Standard ' but <" "0 case more than one yi.f 

from the date of such promulgation. 5 ‘ ar 

Ad min i st rat or "shaM*' t!!* Vlf r RUla,i ° nS pur8,,an ‘ “» ‘his section the 

_ “‘“’v tor , aII> ‘° the maximum extent practicable within the time 

penden^experu' and^Fed 8ppr ° prIate advisory%ommi««s S^e. ind“e 

pendent experts, and Federal departments and agencies 

after October^ 18^^*972 St If!t° r # sbal *' w, ‘hin one hundred and eighty days 
, , 18 ’ 1972, and from * ,rne *o “me thereafter publish r-o 

of pollutants*/nto f!‘ a ! >11Sh, , nK pr «‘r«‘ment standards ro^ irtrodu, ^ 
,i,, P ., “ ts ln ‘° treatment works (as defined In section 1292 cf - Is 

not to^be^suVcenttbllf^ T"* 11 f0r ,hose pol,utants "hick are determined 
"®,’° b f sufcc P“ble to treatment by such treatment works or vlhh 

than nlnefv d«v Wl »I' * he 0?cratlon of such treatment wjrks. .Wf t at r r 
han nine y days after such publication, a id after opportunltv fr- > 

Pretreat men ^s tand ardV ° r FUCh Pretreatmen’. laniards, 

mmr it 11 8,anda rds under this subsection shall specify a time tor 

sh^r be ;.ta 0 h i‘h°eH J r d ,hr< * e yeers da ‘* Of "prorogation.0 

rea me „ t ^ work, h TT! ‘ he rt,se ” ar ^ ° f a "y pollutant through 

Pr« .S. lunOar”. ** U ‘“*« * *“* •'« 

tl,li 3 Lrio h „ en ,hl 0 A 0 J ,in , S 1 0r prouluI « a “ n « a »y Pretreatment standard under 

£™a’a"r: szrsxsrz 

treatment standard established under this subsection. P 


/ 


P 
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orde . r t0 ln,ure tba ‘ any source Introducing pollutants Into a 
publicly owned treatment works, which source would be a new source 
*u ject to section 1316 ol this title if it were to discharge pollutants will 
trelt-.ent u ‘V?" tb# emu * nt limitations established for any such 
rrds for the° ca*t'elor Ad “‘ n,, ‘ r4tor * ha » Promulgate pretreatment stand- 
gatlon o/^nd* ? y .° f ,UCh * ource * “multaneously with the promul- 
J° n °. f ••andards of performance under section 1316 of this title for 

°r ■ ou "'•' Su “ »”<"• 

which , h d scl ? ar?e or any pollutant Into such treatment works. 

.omJl.Sr.Th “.VJ.X"* W ‘ ,h ’ M “ ” 0,h * rwl " be 

<V“iZ *?* *" ec “ v * dat * of any •«»«••*: standard or prohibition or 
P,®*™ lt ‘“ ent » ta ndard promulgated under this section. It shall be un- 
ItafetlnL .* Dy owcer ° r operator of any source to operate any source in 
standard. * *“ y *“ Cb efflueDt ataDdard or prohibition or pretreatmeot 

J2-50o/* 1 2?86Stat 75 8 8 56 T,tle * 3 ° 7 * ° C * ,8 > t012 - 

S 1310. Enforcement—State enforcement; compliance nclcre 

basls of any Information avall.nl> *o him. 
or IliSSbin* WM k f di .* hal any peraon '* ln 'Illation of any condition 

of IhTs H e InI n«^. P , eD,en . t V eC, o n ,311 - ,312 - i316 - 01 1318 

or tins title In a permit Issued by a State under an approved ncru.it nro- 

£ irSlSlhTs °of ll!.* ° f . he Sha orecd und *' r bl * authority 

! nK-.t- . ‘ M * h “ hu,,4l ’ c " 0, » or he slutii notify »i,« perst... Ji,• e j 
viola.lon and such State of such finding. If beyond the thirtieth day after 
the Administrators notification the State has not commenced at.ptonrlate 
• n orceruent action, the Administrator shall Issue an orZ ”uch 
Tcf I comply With such eondltlor. or limitation or shall br,ng a civil 
act,on In accordance with subsection (b) of this sect.on. 

mInfstrntolT'firid b t°hV ' n,oma!, °" «'ai!able to him. the Ad- 

; i that v,olaHor -* °f Permit conditions or limitations as 

violations an P nVa7fn P r ‘V.®/ "' ,S , " !>?ec,lon aro ‘O widespread that such 
* PP 1 Par ,0 r uU from a fal,urc °f State to enforce such 
If Thi* '° ndl ' ,on * or limitations effectively, he shall so notify the State 

!f.e! .uch , o n fee ra, . 0r w"n B ! ueh fa “ ure < ‘ vtrm!s brvond thirtieth day 
nerioft h-Jl 0 *! ’ h . l h * K ve puhHc not * f e of fuch finding. During the 

SHI S« S A Imls’I h ,' UCh k PUblli n0 ' 1Ct ‘ and Pndln,f * b *» -Ch State 
t ons n , 8 ' ra i 0r fha ' “ wl " ""force *"eh conditions .and llmlta- 

. r referred to In this section ns the period of "federally as- 

lon or^ n ml t r aM^u,' l '^ Adm,n,s,ra ‘° r sha " -force any- permit cond?- 
on or limitation with respect to any person_ 

llulUitlM. 0 ,*“'"* ord<r *° comp, >' ultb a “ch condition or 

b> brlnK,nK * c,vn ac,,on under subsection (h) of this section. 

Ad m In I si rater '/w I° n .il he bnElS of ar,y ‘"formation available to Mm the 

j£ HI' 35 “ s 3T Ki.'S 

•mmVdlmiTb/Iht'V,!^ Urider ,hU ,ub>cc,1 °" *»»»» b « tent 

immeaiateiy by the Administrator to the State In which the violation 

Slrd| r8 be n by 0 Mrsona! ?C,ed ? U *“'a Any ° rd '* r , * SU ' >d Undcr ,bU «uf>**etlon 
? ht natu re y o f e r?‘ t rV ‘ Ce “ nd * ha " 8,a,c - wi,h reasonable sped!'city 
thirty days whlch ihi is , , P T Clfy a ,lme for compliance, not to exceed 
I*'lo account Th. Adminl.trator determines Is reasonable, taking 

C comdy w.th .onnlT."/” ° f , ,he V ' ola,,on aDd any K00d faitb "fforu 
under this auLttmnti ^“'rements. In any case In which an orde, 
thla sub.^no^ .J ...!!!! “°“ Ce ,0 a v,olal °r under paragraph <1, of 
notice) be aerved^n * cor P o r a «lo"- • copy of such order for 

iKnn i .. .T* aer 'cd on any appropriate corporate officers. An order 

lllle Ihdl no. ,.V Ub JT MOn r *' a ' ,n * *° a v,olat 'o" of "cnon 1318 of this 
no **!•* effect until the person to whom It Is Issued haa had 

*lolatlon r,Un,,y 10 COnf * r W,lh **** Admln “ t r a «or concerning the alleged 
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Civil actions 

(b) The Administrator la authorised to commence a civil action for ap- 
finUH«!f »« Ue, fci ,n w 1 v <ling a ** ernlancn » or temporary Injunction, for any 
aLbLi?ion i r .r«# C ^^ e U f uthor,ze d “> ,ssue » compliance order under 
> ?/ * 8ect,on - Aa y action under this sub g e cuon may be 

, b . r ® u . gh ‘ ‘he district court of the United States for the district In which 

lhnH de b, Cnda 4 D °? a ‘ e<1 ° r re8lde# or 18 doing h u s ‘ness. and such court 
•hall have Jurisdiction to restrain auch violation and to require compli- 

“ .k , CC °* th ^ comme ncement of such action shall be given Immedi¬ 

ately to the appropriate State. 

Crlnlaat penalties 

ta [V <» willfully or negligently violates section 1311. 

tlon'irnHomo 13 .! 7 ’ ° r I31 . 8 ° f thl * tltle ' or any Permit condition or llmlta- 
1342 of thU °i ? u *\ 'n a permit (.sued unde- sc-llon 

IrIL L th .V t,# *7 ,hc Administrator or by a State, shall be punished by 
a fine of not less than 12.500 nor more thpn *25,000 per day of violation 

viCUon U^for°a*vtailiV** “ 0t m ° re tha “ 006 ° T by bo,h - U the con * 
undlr.sifl ' lolation committed after a first conviction of such person 

• 50 000 ier ^ aBr r P ; p “ nl8hraeDt 8ha » •>* by a fine of not more than 
ye 5 r«.°2r P bJ £fli 1 ° ° r by “uprisonment for not more than two 

Wh ? know,nff,y makes any false statement, represents- 
A * , Ce l ! l i^ 011 n an *’ application, record, report, plan, or other 
fa?8if?..Y ,, t. f * d ° r re ^ ulred t0 be maintained under this chapter or who 
deviri « .K*? *!’ ° r knowln(!ly rendera Inaccurate any monitoring 

eon^ci?on bl h ° d r n i l^ e K *° b * under this chapter, shall upon 

nri'nnm. i t 9 punlshed by * fine Of not more than flO.OOO, or by Im¬ 
prisonment for not more than six montha, or by both. 

i* tbe Purposes of this subsection, the term “person” shall mean 

Inv rnnnniM * he deflnl,,on contained In section 1362(5) of this title,’ 
any responsible corporate officer. 

Civil penalties 

of n n M» P i ra0D Wh ° vl ® ,,l * es 8ect,on 1311. 1312. 1316. 1317. or 1318 

alch aec in. In a" C0nd,,l0, J or “mUatlon Implementing any of 

. ,D * Permit issued under section 1312 of this title by the 

by Se" AdmlnutVa, y * S, , ate ' 'H* “ ny pers0D who vlola,cs any order ifsued 
to Wien « J • “ r Bub8ect,on <»> of this section, shall be sublect 

to a civil penally not to exceed flO.OOO per day of such violation. 

•«■*, liability fa, Jadgmeata Bad naval 

m£ ) ,Z he . ne ' er : mu " ,c, P a,1,y «• • party to a civil action brought by the 

located SSTJ'S - * ? 8f>Ctl ° n ' ,he S,a,e ln w,| leh such municipality Is 

ot anv lud^. J i“ a " * PartV Surh Sta,e 8haU be ,lable f°r payment 
/i d ^ V ex Penses Incurred at a rtuult of complying with 

renV.h d f. U, .h nlt ', entered aBaln,t thc municipality In auch action to the ex¬ 
tent that the laws of that State prevent the municipality from ralsiuc 
revenues needed to comply with such judgment. B 

92-50^1 2 94 8 6 Sut 5 859 Tltle * 3 ° # * add * d 0ct ’ ”• ,972 « Pub L 
8 1363. i'ltlzen suit*—Authorization; Juriadirtion 

any other governn^t™ iMtra'mntaMly* or ^gcncy^'to'the "extra! 
permitted by the eleventh amendment to Hie Cocstitui'-wi) who is 
alleged to be In violation of (A) an ef.iuent standard or lUItlon 
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under this chapter or (D) ao order Issued by the Adm.nlstnttar or a 
State with respect to such a standard or limitation, er 

(2) against the Administrator where there Is alleged * failure of 
the Administrator to perform any act or duty under thi;. hapter which 
Is not discretionary with the Administrator. 

The district courts shall have Jurisdiction, without regard to the amount In 
controversy or the citizenship of tho parties, to enforce such an effluent 
standard or limitation, or such an order, or to order the Administrate' to 
perform such act or duty, ss the c* ,e may be. and to apply any appropriate 
civil penalties under section 1319(d) of this title. P P 

N»tle« 

(b) No action may be commenced— 

(1) under subsection (a) (1) of this section— 

(A) prior to sixty days after the plaintiff has given notice 
or the alleged violation (I) to the Administrator. (II) to the 
State In which the alleged violation occurs, and (III) to any 
alleged violator of the standard, limitation, or order, or 

!* ,fie Adm,n, » ,r *tor or State has commenced and Is 
diligently prosecuting a civil or criminal action In a court of 
the United States, or a State to require compliance with the 
standard. limitation, or order, but in any such action In a court 
of the United States any citizen may Intervene as a matter of 
right. 

(2) under subsection (a) (2) of this section prior to slaty days 
ajter the plaintiff has given notice of such action to the Admlnlstra- 

except that such action may be brought Immediately after such cotirica- 

?, n “ Ctl0D under ,h,a 8tc,l0n res Pectlng a violation of 
aectlons 13l« and 1317(a) of this title. Notice under this subsection 
•hall bi given In such manner a i the Administrator shall prescribe by 
regulation. 

latemalioK hy Administrator 

.Jf». 0) . Any ? CH ? n re9 P ect,n « • violation b a discharge source of 
an effluent standard or limitation or an order respecting ruch standard 
or limitation may be brought under this section only in the judicial district 
in wnich such source Is located. 

(2) In such action under this section, the Administrator. If not a party 
may Intervene as a matter of right. y ' 

Litigation coot. 

...fn. > . Th .Ki C ° Urt ', ,n ,ssulp * flnal order iu any action brought pur¬ 
suant to this section, may award costs of litigation (Including reasonable 
attorney and expert witness fees) to any party, whenever the court de¬ 
termines such award Is appropriate. The court may. If a temporary re- 
•training order or preliminary Injunction is sought, require the filing 
of a bond or equivalent security In ccordanee with the Federal Rules of 
Veivii procedure. 


Statator, or common law right. not re.trlrted 

(e) Nothing In this section shall restrict any right which any person 
(cr class of persons) may have under any statute or common law to s»ek 
enforcement of any effluent standard or limitation or to seek any other 
relief (including relief against the Administrator or a State agency). 

erriaoas ilaa<at« ar llialiatlaa 

(f) For purposes of this section, the term "effluent standard or limi¬ 
tation under this chapter" means (I) effective July 1. 1973. an unlaw- 
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ful act under subsection (a) of section 1311 of this title; (2) an effluent 
limitation or oilier limitation under section 1311 or 1312 of this title; 
<3) standard of performance under section 131*i of this Mile; ft) prohibl* 
tlon, effluent standard or pretreattuent standard-* under »ectloii 1317 of 
this title; (5) certification under section 1341 of this title; or (6) a per¬ 
mit or condition thereof issued under section 1342 of this title, which is 
in effect under this chapter (including a requirement applicable by reason 
of section 1323 of this title). 


Cttlsea 

(8) For the purposes of this section the term "citizen" means a person 
or persons haring an Interest which Is or may be adversely affected. 

Clrtl MlM •» State Umnoi* 

<h) A Covernor of a 8tate may commence a civil actloo under subsec¬ 
tion (a) of this section, without regard to the limitations of subsection (b) 
of this section, against the Administrator where there is alleged a failure 
of the Administrator to enforce an effluent standard or limitation under 
tills chapter the violation of which is occurring in another State and is 
causing an adverse effect on the public health or welfare In his State, or 
Is causing a violation of any water quality requirement In his State. 

SO^^'SSRt’t* *88*’ Tlt,e V * * 508 ’ ** 0c, ‘ 18, l972 > Pub.L. 92- 

§ 180f». A d m inistrative procedure and Judicial review 

(a) (1) For purposes of obtaining information under section 1 ? 13 of 
thla title, or carrying out tectlon 13G7(c) of this title, the Administrator 
may Issut aubpenas for the attendance and testimony of witnesses and 
the production of relevant papers, books, and documents, and he may ad¬ 
minister oaths Except for effluent data, upon a showing satisfactory to 
tho Administrator that such papers, books, documents, or Information or 
particul ar pa rt thereof. If made public, would divulge trade secrets or 
•®cret processes, the Administrator shall consider such record, report or 
Information or particular portion thereof confidential In accordance with 
the purposes of section 1805 of Title 18, except that such paper, book, doc¬ 
ument, or Infon \tlon may be disclosed to other officers, employees, or au- 
ihorlsed representatives of the Edited States concerned with carrying out 
thia chapter, or when relevant la any proceeding under this chapter. Wit¬ 
nesses summoned shall be paid the tame fees and mileage that are pcid 
witnesses in the courts c f the United States, In case of contumacy or re- 
~ • wbpsna served upon any person under this uubsection. the 

district court of the United States for any district In which such perron Is 
round or resides or trsnsaeu business, upon application by the United 
statss and after notice to euch person, sbsll have Jurisdiction to issue an 
order requiring euch person to appear and give testimony >efore the Ad¬ 
ministrator. to appear and produce papers, books, and documents before 
the Administrator, or both, end any failuro to obey such order of th<* 
court may be punished by euch court aa a contempt thereof. 

(2) The district courts of the United States are authorised, upon ap¬ 
plication by the Administrator, to Issue subponas for attendance and testi¬ 
mony of witnesses and the production of relevant papers, bocks, and docu¬ 
ments. for purposes of obtaining Information under sections 1314 i ->) i.r.d 
(c) of this title. Any papers, hooks, documents, or other Information or 
part thereof, obtained by reason of such a auhpena shall be subject in the 
* m ?k» reQUl, £ ,nenU ** * r ® prov,d * d ,n Paragraph (1) of this rubsectlon. 

(b) (1) Review of the Administrators action (A) In promulgating 
any standard of performance under section 1316 of this title, <U) la runk- 
Ing any determinate pursuant to section 1316(b) (1) (C) of thl« title 
. *ny effluent standard. prohibition, or pretreatru* "i 

Il 8 |l5t r c*l i r d ^ r *^i ,0a 13,7 ot ,w * (D > ,n any detrrm1nnt.cn 

as to a Slate permit program submitted under section 1342(h) of this t.i'e 

IE) In approving or promulgating ony effluent limitation or cib. r • J 
lion under section 1311, 1352. or 1316 of this title, and (F) in Is-n* e or 
denying any permit under section 1342 or this title, may be had f i ny 
Interested person In the Circuit Court of Appeals of the United States for 
the Federal Judicial district in which such person resides or transacts such 
business upon application by such person. Any such application shall be 
made within ninety days from the dato of such d.termination, approval 
promulgation issuance or denial, or after such dale only if such application 
Is based solely on grounds which arose after such ninetieth day. 
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(2) Action of the Administrator with respect to which review could 
have been obtained under paragraph (1) of thi3 subsection shall no*, be 
subject to Judicial review in any civil or criminal proceeding for enforce¬ 
ment. 

(c) In any Judicial proceeding brought under subsection (b) of this 
Section in which review Is sought of a determination under this chapter 
required to be made on the record after notice and opportunity for hear¬ 
ing, tf any party applies to the court for leave to adduce additional evl- 
deuce, and shows to the satisfaction of the court that such additional evi¬ 
dence is material and that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the Administrator, the court 
may order such additional evidence (and evidence la rebuttal thereof) to 
be taken before the Administrator, In such maaner and upon such terms 
and conditions as the court may deem proper. The Administrator may 
modify his findings as to the facts, or make new findings, by reason of the 
Additional evidence so taken and he shall file such modified or new find¬ 
ings. and his recommendation, if any, for the modification or setting aside 
of his original determination, with the return of such additional evidence. 
June 30. 1048. c. 758, Title V. $ 503. as added Oct. 18, 1972, Pub.L. 92- 
500. J 2, 86 Stat. 891, and amended D**c. 23, 1973. I’ub.L. 93-207, } 1(6) 
• 7 .'tat. 906. 


A-l 3 




t 
















ADDENDUM B 
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AT ROAMOKt, VA. 

F I LED 


IN THE UNITED STATES DISTRICT COURT 
rOH T1IE WESTERN DISTRICT OF VIRGINIA 
r.OANOKE DIVISION 


SEP 2 7 1973 



E. I. DuPONT DC NEMOURS ) 
and COMPANY, ct al, 

) 

Plaintiffs, 

> 

v. 

> 

RUSSELL E. TRAIN, ot al, ) 


CIVIL ACTION NO. 74-57 

OPINION and ORDER 

DY: James C. Turk, Chief U. s. 
District Judge 


Defendants.) 


This suit is brought by eight chemical manufacturers 
seeking declaratory and injunctive relief against the Administrator 
and Deputy Administrator of the Environmental Protection Agency 
(L'PA). The case is presently before the court pursuant to plaintiffs* 
motion for partial summary judgment, and declaratory judgment and 
the defendants* motion to dismiss for lack of subject matter 
jurisdiction or alternatively to stay the proceedings. 

Plaintiffs ultimately seek to have this court enjoin and 
set aside certain regulations promulgated by the Administrator of 
the EPA governing the effluent discharge of sulfuric acid plants 
on grounds that they are arbitrary, capricious, not supported by 
substantial evidence, beyond the statutory authority of EPA and 
not in accord with procedures of the Federal Water Pollution Control 
Act Amendments of 1972. 33 U.S.C. fi 1251 rt sen ("The Act") and 
the Administrative Procedure Act. Resolution of these allegations 
requires factual determinations and they are accordingly rot now ripe 
for disposition. However, plaintiffs also raise several issues of 
statutory construction not dependent upon factual determinations and 
which may result in the disposition of the case «»t this time, Thu 
following issues are now before the court for resolution: 







1. Whether the Administrator of the EPA has the 
authority under section 301(h) of the Act to 
issue regulations establishing effluent 
limitations for sulfuric acid plants; 

2 . Whether the regulations in question conform to 
section 304(b) of the Act and the notice and 
public participation provisions of the Adminis¬ 
trative Procedure Act; and 

3. Whether this court has jurisdiction to review 
the regulations in question and the procedures 
by which they were promulgated, or whether as 
defendants contend, this suit should be dismissed 
for lack of subject matter jurisdiction. 

THE STATUTE 

The Federal Water Pollution Control Act Amendments of 
1972, while technically amending the Federal Water Pollution 
Control Act of 1965, 33 U.S.C. £§ 1151 et seq . is in effect 
a comprehensive statute in its own right. Section 101(a) of the 
Act states as its objective "to restore and maintain the chemical, 
physical and biological integrity of the Nation's waters," and 
states as two of its goals "that the discharge of pollutants into 

the Navigable waters be eliminated by 1935" and "that wherever 

\ 

attainable, an interim goal of water quality which provides for 
the protection and propagation of fish, shellfish, and wildlife 
and provides for recreation in and on the water be achieved by 
July 1, 1983." Of primary interest to this suit are sections 391, 
304 and 402, which establish the regulatory framework for achieving 
the above goals and section 509(b)(1) providing for judicial review 
of the Administrator's actions. 

Section 301 (a) makes it unlawful for any person to dia 
charge any pollutant except as in compliance with certain enumerated 
sections of the Act including section 301. Section 301(b) then stat 
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"Jn order to carry out the objective of 
thin Act, there shall be achieved— 

"(1) (A) not Inter than July 1, 1977, 
effluent 1imitations for point sources... 

(i) v/hich shall require the application of 
the best practicable control technology 
currently available as defined by the 
Administrator pursuant to section 304(b) 
of this Act.... 


"(2) (A) not later than July 1, 1983, 
effluent limitations for categories and classes of 
point sources...which (i) shall require appli¬ 
cation of the best available technology economically 
achievable for such category or class, which will 
result in reasonable further progress toward the 
national goal of eliminating the discharge of all 
pollutants, as determined in accordance with regu¬ 
lations issued by the Administrator pursuant to 
section 304(b) (2) of this Act, which such effluent 
limitations shall require the elimination of dis¬ 
charges of all pollutants if the Administrator 
finds, on the basis of information available to 
him (including information developed pursuant to 
section 315), that such elimination is techno¬ 
logically and economically achievable for a 
category or class of point sources as determined 
in accordance v/ith regulations issued by the 
Administrator pursuant to section 304(b)(2) of 
this Act....“ 

Section 304(b) to which section 301(b) refers provides 

“For the purpose of adoptirg or revising 
effluent limitations under this Act the Adminis¬ 
trator shall, afeer consultation with appropriate 
Federal and State agencies and other interested 
persons, publish v/ithin one year of enactment of 
this title, regulations, providing guidelines for 
effluent limitations, and at least annually there¬ 
after, revise, if appropriate, such regulations. 

Such regulations shall— 

"(1) (A) identify, in terns of amounts of 
constituents and chemical, physical, and biological 
characteristics of pollutnnts, the degree of 
effluent reduction attainable through the application 
of the bast practicable control technology currently 
available for classes and categories of point sources; 
and 


** (B) specify factors to be taken into account 
in determining the control measures and practices 
to bo applicable to p>int sources...within such 
categories or classes. Factors relating to the 
assessment of best practicable control technology 
currently available to comply with subsection (b) 
(1) of section 3°1 of this Act shall include con¬ 
sideration of the total cost of application of 
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technology in relation.to the effluent reduction 
benefits to be achieved from such application, and 
shall also take into account the aye of equipment 
and facilities involved, the process employed, the 
engineering aspects of the application of various 
tyi>c*3 of control techniques, process changes, non- 
water quality environmental impact (including 
energy requirements), and such other factors as the 
Administrator deems appropriate. 

"(2)(A) identify, in terms of amounts of con- 
Btitutenta and chemical, physical, and biological 
characteristics of pollutants, the degree of effluent 
reduction attainable through the application of the 
beat control measures and practices achievable 
. including treatment techniques, process and procedure 
innovations, operating methods, and other alternatives 
for classes and categories of point sources...; a.iJ 

"(D) specify factors to bo taken into account in 
determining the best measures and practices available 
to comply with subsection (b)(2) of section 301 of 
this Act to be applicable to any point source... 
within ouch categories or classes. Factors relatiny 
to the assessment of best available technology shall 
take into account the age of equipment and facilities 
involved, the process employed, the engineering aspects 
of the application of various types of control techno'ues. 
process changes, the cost of achieving such effluent 
reduction, non-water quality environmental impact 
(including energy requirements), and such other 
factors as the Administrator deems appropriate; and 

"(3) identify control measures and practices 
available to eliminate the discharge of pollutants 
from categories and classes of point sources, taking 
into account the cost of achieving ouch elimination of 
the discharge of pollutants.” 

The statutory scheme further provides for a national 
system of discharge pernits known as the "National Pollutant 
Discharge Elimination System" (npdes) to insure that the control 
levels established by the Act are achieved. Thus, section 402(a) 

(1) states: 


"Except as provided in sections 310 and 404 of 
this Act, the Administrator may, after opportunity 
for a public hearing, issue a permit for the dis¬ 
charge of any pollutant, or combination of pollutants, 
notwithstanding section 301(a), upon condition that 
such discharge will meet cither all applicable require¬ 
ments under sections 301. 302, 306, 307, 308 and 403 
of this Act. or prior to the taking of necessary 
implementing actions relating to all nuch requirements, 
such conditions as the Adninistr«.> or determines arc 
necessary to carry out the provisions of the Act." 
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Section 402(b-c) further provides that the permit issuing authority 
bo given to the* individual states which submit a program which meets 
the requirements of the Act, although the Administrator retains the 
pow< r to prevent the issuance of a permit he deems to be "outside 
the guidelines and requirements of this Act." S 402(d)(2). 

Section 509(b) provides for judicial review of the 

Administrator's determinations: 

•U) Review of the Administrator's action 
(A) in promulgating any standard of performance 
under section 305, (3)in making any determination 

pursuant to section 306(b)(1)(c), (C) in promulgating 

any effluent standard, prohibition, or treatment 
standard under section 307, (D) in making any deter¬ 

mination as to a state permit program submitted 
under section 402 (b), (E), in approving or promul¬ 

gating any effluent limitation or other limitation 
under section 301, 302, or 306, and (F) in issuing 
or denying any permit under section 402, nay be had 
by any interested person in the Circuit Court of 
Appeals of the United States for the federal judicial 
district in which such person resides or transacts 
such business upon application by such person. Any 
cuch application shall be made within ninety days 
from the date of such determination, approval, 
promulgation, issuance, or denial, or alter such 
date only if such application is based solely on 
• grounds which arose after such ninetieth day. 

"(2) Action of the Administrator with respect 
to which review could have been obtained under 
paragraph (1) of this subsection shall not be subject 
to judicial review in any civil or criminal proceeding 
for enforcement." 

the rep u tations 

On August 6, 1973, the EI’A published notice of proposed 
rulemaking "with respect to effluent limitations guidelines, standards 
of performance and pretreatment standards for new sources." 30 Fed. 

Reg. 21202. On October 11, 1973, ERA published notice of proposed 
rulemaking for 40 C.F.R. Part 415. "Effluent Limitations Guidelines 
and Standards of performance and Pretreatment for Inorganic Chemicals 
Manufacturing Point Source Category." 30 Fed. Reg. 20174 £t scej. These 
proposed regulations subdivided the inorganic chemicals manufacturing 
category into twenty-two oub-catogories, each representing a different 
chemical, including sulfur c acid. With respect to sulfuric acid, the 
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proposal discussed the three principal methods of marujfacturn - double 
absorption plants, single absorption plants and spent acid plants - and 
stated that the proposed regulations would rot apply to spent acid 
plants. However, the proposed regulations for both single and double 
absorption plants established the standard of "no discharge of process 
waste water pollutants to navigable waters" both "after application 
of the best practicable control technology currently available" and 
a ^fcr application of the best available technology economically 
achievable." 30 Fed. Reg. 28192. After receiving additional comments, 
including comments from seven of the plaintiffs to this suit, 39 Fed. 
Reg. 9612, final regulations were issued on March 12. 1974 for 40 
C.F.R. Part 415 (Inorganic Chemicals Manufacturing Point Source 
Category). The Administrator declined to change the basic proposed 
regulations for sulfuric acid production, and the "no discharge of 
process waste water pollutants" went into effect. 40 C.F.R. §§ 415.212, 
415.213, 39 Fed. Reg. 9634. The proposed regulations for sulfuric 
acid production (as well as other subcategories in the Inorganic 
Chemicals Manufacturing Croup) were modified with regard to the 
limitations representing best practicable control technology currently 
available (40 C.F.R. ti 415.212), by providing that the "no discharge" 
standard might be adjusted for certain plants by the Regional Adminis¬ 
trator or the State in issuing an NPDES permit; according to the 

regulation, such an adjustment could be nade on the basis of a showing 

' • 

that certain factors peculiar to the discharger aro "fundamentally 
different than l lie factors considered in formulating the regulation. 

40 C.F.R. 3 415.212. 39 Fed. Reg. 9634. 
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plaintiff;;* statutory construction argument is essentially 
that the regulations for sulfuric acid plants are not valid effluent 
"guidelines" comjjlying with the requirements of section 304 (b). They 
contend that the word "guidelines'* in section 304(b) is a term of 
art which contemplates the administrative promulgation of broadly 
outlined regulations to serve as a starting point for the development 
of specific restrictions which would then be individualized for 
each discharger by way of permits issued by the Regional Administrator 
or State pursuant to § 402 with such permits embodying the "limitations'* 
to be "achieved" pursuant to § 301. In support of this construction 
plaintiffs note that S 304(b) requires that the guidelines to be 
published as regulations contain two elements: (1) the degree of 
effluent reduction "attainable" by 1077 using the "best practicable 
control technology currently available" and by 1983 using the “best 
available control measures and practices achievable'* for classes and 
categories of point sources; and (2) a specification of the factors 
to be taken into account in determining the control measures applicable 
to point sources within such categories or classes in order to attain 
these goals. Thus plaintiffs argue that the regulations were intended 
to be flexible guidelines and not prescriptive rules applicable across 
the board to all plants in a given category (i.c. sulfuric acid plants); 
and the permit granting agency would look to the guidelines for 
determining the degree of effluent limitation attainable for a given 
plant. 

Plaintiffs* specifically contend that the regulations for 
sulfuric acid plants fail to discuss the statutory factors and hence 
provide no guidance to the permit-granting authorities. Furthermore, 
they contend that the FPA's construction and implementation of the Act 
would frustrate the intent of Congress in allowing the States to play 

a major role in implementing the Act. They argue that by making the 
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regulations binding proscriptions in the form of specific limitations 
instead of a "range" of discharge levels together with factors to be 
taken into account for discrete industrial categories, the ETA has 
deprived the States of discretion in'administering the NPDES program. 
This is said to be contrary to the intent of Congress expressed in 
S 101(b) of the Act "to recognize, preserve and protect the primary 
responsibilities and rights of the States to prevent, reduce and 
eliminate pollution...." 

Based on their construction of the Act, plaintiffs then 

contend that review in the Court of Appeals pursuant to 5 509(b)(1) 

of the Act is not available to challenge the regulations constituting 

effluent guidelines under S 304(b). Since 3 509(b) provides only 

for review of EPA actions under sections 301, 302, 306, 307 and 402 of 

the Act, review of other regulatory actions by the EPA as well as 

certain other agencies empowered to act under the Act would proceed 

under the Administrative Procedure Act, 5 U.S.C. § 702, through other 

jurisdictional statutes such as the Mandamus and Venue Act of 1902, 

28 U.S.C. § 1361.* Thus plaintiffs argue that review of B 304(b) 

guidelines is not encompassed by S 509(b). In support of this 

position, plaintiffs point out that each of the sections specified 

in § 509(b) allow regulatory actions-by the EPA which nay then be 

enforced by the Administrator pursuant to S 309 or by "any citizen" 

• • 

pursuant to 0 505 by way of a civil suit in the district court. 

They argue that actions taken pursuant to sections not specified in 
509(b), including guidelines issued pursuant to 3 304(b), require 
further implementing stops, and hence a decision of broad precedential 
cf/ect by a Court of Appeals was not deemed necessary in the first 
instance. 
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In contrast, defendants contend that the Act contemplates 
that the Administrator promulgate actual effluent limitations which 
will then be uniformly applied by the Administrator or tho states in 
issuing NPDF5 permits under section 402. According to their con¬ 
struction, section 304(b) guidelines have no direct relationship to 
permit proceedings under section 402, but merely provide a basis 
for establishing the effluent limitations. They accordingly argue 
that the regulations arc effluent limitations properly established 
pursuant to section 301(b). 

Defendants view the regulations in question, 45 C.F.R. §5 
415.212, 415.213, ns valid effluent limitations promulgated pursuant 
to section 301(b) with tho fixed number of zero for the discharge of 
process waste water from sulfuric acid plants being the established 
limitation. In addition they contend that 45 C.F.H. Part 415 establish 
tho "guidelines" required by section 304(b) by subdividing the 

inorganic chemical manufacturing group into 22 subcategories of 

2 

sp'cific chemicals . Thus defendants contend that the regulations 
are "guidelines" issued pursuant to section 304(b) by way of subcategor 
ration, but are effluent limitations in terns of the specific numerical 
restrictions imposed. 

On the basis of this construction, defendants argue that 
jurisdiction to review the requisitions is exclusively in the Court 
of Appeals pursuant to section 50 b)(1)(U). Furthermore, it is 
asserted that since the "guidelines" are intertwined with and provide 
a definitional basis for the limitations, they should also be 
reviewed in the Court of Appeals. 

II 

The issue of statutory construction presented in this 

3 

case is one of first impression in which the court must seek 
the intent of Congress from the words and structure of the statute 
and its legislative history. Although the varying interpretations 

of th<' Ac t. presented by the parties both find support in the statute 
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and it3 history, for the reasons which follow the court concludesi 
(1) that the Administrator was autliori7cd to promulgate by regulation 
the effluent limitations in issue; (2) that the structural and content 
requirements of such regulations under section 304(b) were satisfied; 
and (3) that judicial review of these limitations .arid guidelines is 
exclusively in the Court of Appeals under section 509(b)(1)(E). 

1 . 

Taken as a whole, the various sections of the Act support 
the defendants* construction that section 301(b) effluent limitations 
were intended to be promulgated as regulations apart from section 
402 permit proceedings. This is implicitly supported by section 
509(b)(1)(E) which provides for review of the Administrator's actions 
"in approving or promulgating any effluent limitation under section 
301, 302, or 306...." The independence of such limitations is also 
implicit in section 505 which provides in subsection (a) for any 
cttjsr.cn to sue for a violation of "an effluent standard or limitation 
under this Act"; but even more revealing is section 505 (f) which defines 
•effluent standard or limitation under this Act." to include six separate 
definitions among which are; "(1) effective July 1, 1973, an unlawful 
act under subsection (a) of section 301 of this Act, (2) an effluent 
limitation or other limitation under""section 301 or 302 of this Act; ..." 
or (6) a permit or condition thereof issued under section 402 of this 
Act...." Obviously under plaintiffs' construction of the Act the second 
dofi’ ’tion quoted above would be redundant with the sixth. Plaintiffs 
have cilercd no explanation for this apparent inconsistency with their 
position. 

Plaintiffs would avoid the implication of section 509(b) 

(1)(E) by construing the word "promulgating" in section 509(b)(1) (E) as 
applying only to section 302 and the word "approving" as having appli¬ 
cation to effluent limitations under sections 301 or 306. in support 
of this construction, plaintiffs point out that section 402(b) allows 

a state to develop a plan for issuing permits and thus displace 
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tlir Administrator's authority to issue permits; and further that 

section 402(d) provides a check on the states by allowing the 

Administrator to veto a permit issued by the state: 

"(d)(1) each state shall transmit to the 
Administrator a copy of each permit appli¬ 
cation received by such State and provide 
notice to the Administrator of every action 
related to the consideration of such permit 
application, including each permit proposed 
to be issued by such state. 

“(2) No permit shall issue...(b) if the 
Administrator within ninety days of the date 
of transmittal of the proposed permit by the 
State objects in writing to the issuance of 
such permit as being outside the guidelines and 
requirements of this Act . (plaintiffs' emphasis). 

From these sections, plaintiffs argue that the use of 

"approving" in section 509(b)(1)(E) was in reference to the Adminis- • 

trator's action in reviewing effluent limitations under section 301(b) 

or standards of performance under section 306 4 which would be set by 

the States in permits. They further contend that such approval was 

a necessary element inasmuch as such a federal connection to a state 

program was necessary in order to justify review in the federal courts. 

On the other hand, plaintiffs argue that section J02 5 provides for the 

promulgation of effluent limitations by the Administrator in certain 

defined situations without a provision for state implementation. This 

is said to explain the use of "promulgating" in section 509(b)(1 )(k). 

Such a construction of section 509(b)(1)(E) is 

unconvincing for several reasons. First, section 302 does not require 

that effluent limitations be "promulgated"; rather it states that 

effluent limitations...shall be established." The court fails to 

see a distinction between the establishment of limitations under 

section 302 and the achievement of limitations under section 301(b) 

particularly in view of the language used in section 301(e)j 

"Effluent limitations established pursuant to 
this section or section 302 of thin Act shall bo 
applied to all point sources of disch trgo of pollutants 
in accordance with the provisions of this Act.” 
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Similarly section 302(c) provides: 

•The establishment' of effluent limitations 
under this section shall not operate to delay the 
application of any effluent limitation established 
. under section 301 of this Act.” 

Second, plaintiffs* construction of the interrelationship between 

section 509(b)(1)(E) and section 402(d)(1) and (2) ignores the 

fact that sections 402(d)(3), 402(e) and 402(f) allow the 

Administrator to waive review of permits issued by the States, 

and thus in such situations, by plaintiffs' analysis, there would 

be no federal judicial review under section 509(b)(1). Finally, 

the reference to "guidelines and requirements of this Act" in section 

402(d)(2) would appear to section 304(h) guidelines^ (as opposed to 

section 304(b) guidelines) in view of the references to "guidelines" 

in sections 402(b), 402(c)(1), and 402(c)(2) and 402(c) being 

specifically to section 304(h) guidelines. 

Even more strongly suggestive of the conclusion that 

section 301(b) limitations were intended to be promulgated as 

regulations is the interrelationship between section 301(b) and 

304(b). Thus the requirements of sections 304(b)(1)(A) and 304 

(b)(2)(A) that the Administrator publish regulations which identify 

the degree of effluent reduction attainable by 1977 and 1983 appears 

to contemplate the issuance of actual effluent limitations which 

are referred to in section 301(b)(1)(A) as being "defined by the 

Administrator pursuant to section 304(b) of this Act" and in section 

• • 

301(b)(2)(A) as being "determined in accordance with regulations issued 
by the Administratorpursuant to section 304(b)(2) of this Act...." 

Doth plaintiffs and defendants quote the definition of 
effluent limitation in section 502(11) in support of their respective 
interpretations of the Act; 
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"The term 'effluent limitation' moans any 
restriction established by a State or the 
Administrator on quantities, rates, and concert— 
trations of chemical, physical, biological, and 
other constituents which are discharged from 
point sources into navigable waters, the waters 
of the contiguous zone, or the ocean, including 
schedules of compliance. " 

Plaintiffs argue that since a state cannot issue regulations 
the definition indicates that effluent limitations do not involve 
regulations and that the definition contemplates that both the 
states and the EPA will have a shared role in establishing effluent 
limitations. However, the court does not perceive this definition 
as being inconsistent with the defendants' construction of the 
Act and th_ regulations herein challenged since the effluent 
limitations promulgated by the Administrator may nevertheless be 
"established" for a given discharger through a permit issued by 
a state which has satisfied the requirements of section 402. 

Further support for the conclusion that NPDES permits 
issued pursuant to section 402 would embody the effluent limitations 
previously established by the Administrator is implicit in the 
fact that section 402(a) requires that such permits meet the 
"applicable requirements under section 301" but omits any reference 
to section 304(b) guidelines. 

As^ noted, the regulations herein challenged establish 
the number of zero an the effluent limitation for both single and 
double absorption plants. The court is of the opinion from a 
consideration of the structure and wording of the Act that the 
Administrator had the authority to promulgate such limitations 
under section 301(b) pursuant to his authority under section 304(b). 

It follows that plaintiffs* substantive challenge to such limitations 
must be brought in the Court of Appeals pursuant to section 50 f i (b)(1)(F). 


Plaintiffs further challenge the regulations in que >n 
for failing to opacify Die factors to Pc taken -into account in 




determining the control measures and practices to be applicable 
to point sources within such categories or classes, as required by 
section 304(b)(1)(D) and 304(b)(2)(B). As noted, defendants argue 
that the subcategorization in effect establishes "guidelines* under 
section 304(b). They contend that variations in plant ago, size, 
manufacturing processes, raw materials etc. (section 304(b)(1)(B) 
and 304(b)(2)(D) factors) were takon into account by such subcategori¬ 
zation. They further argue that this approach is consistent with the 
statutory scheme and facilitates the achievement of reasonably uniform 
limitations for similar point sources under section 301 of the Act. 

The court notes that although the factors were not set forth 
as regulations as such, the regulations do indicate that the factors 
were considered. The regulations in question also indicate that the 
effluent limitations established could be varied for an individual 
discharger in an NPDES permit upon a showing "that factors relating 
to the equipment or facilities involved, the processes applied or 
other such factors related to such discharger arc fundamentally 
different from the factors considered in the establishment of the 
guidelines....- 39 Fed. Reg. 9634; 45 C.F.R. § 415.212. In addition, 
defendants assert (and the regulations note) that the factors in 
question are analysed in a "Development Document." 

In view of the aforementioned conclusion that sections 
301(b) and 304(b) intend that the Administrator will publish 
effluent limitations for classes and categories of point sources, 
the court is of the opinion that the approach taken by the Administrator 
in specifying factors is in accord with section 304(b). In this 
regard it must be noted that the factors required to be specified 
under section 304(b) were not intended to exist in a vacuum. Rather, 
both sections 304(b)(1)(B) and 304(b)(2)(D) respectively require 
such factors in reference to "the assessment of best practicable 
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control technology currently available to comply with subsection 
• (b) (1) of section 301" and "the best measures and practices available 
to comply with subsection (b)(2) of section 301". Thus the statute 
api>carn to contemplate the Incorporation of such factors in the 
effluent limitations established under section 301, which was 
apparently done in this case. Accordingly, the court believes that 
any challenge to the Administrator's consideration of various factors 
or the weight given to each, like the challenge to the actual 
numerical limitations, is in essence a challenge to the Administrator's 
action in promulgating effluent limitations under section 301 and 
must be pursued under section 509(b)(1)(E) in the Court of Appeals. 

The court further is of the opinion that section 509(b) 
is consistent with the above construction of the Act. it is reasonable 
to assume that by providing original judicial review in the Courts 
of Appeals of effluent limitations under section 509(b) along with 
strict tine limitations and prohibitions on review by way of criminal 




or other civil proceedings. Congress sought to establish expeditious 
and consistent application of limitations. 7 However, by plaintiffs' 
construction of the Act, actual effluent limitations would always 
be individualized for dischargers in UPDES permits, thus limiting 
the broad precedential effect of any judicial decision approving 
or rejecting any such limitation. Furthermore, if plaintiffs could 
challenge section 304(b) guidelines in the district court and section 
301 (h) limitations in the Courts of Appeal, this would create 
duplicitous litigation because of the close interrelationship 
between those sections and the fact that the administrative record 
in each suit would be virtually identical. In addition, any 
successful challenge to guidelines in the district court would affect 
the limitations which could only he challenged in the Courts of 
Appeal and would thus hinder the goal of pronot judicial review. 
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The legislative history ol the Act is generally 

consistent with the stated conclusions concerning the relationship 

between sections 301, 304 and 402 and the Administrator's authority 

to establish the effluent limitations in issue. Both the House 

Report accompanying H.R. 11896 and the Senate Report accompanying 

S. 2770 indicate that the Administrator is to establish specific 

effluent limitations for subcategories of point sources. Thus 

the House Report stated: 

"As required in section 304(b)(1)(A), 
the Administrator, by regu la tions, is to 
identify the degree of effluent r oduction 
attainable by the application of tha best 
practicable control technology currently 
available for classes and categories of 
point sources . I'y this the Committee expects 
that the Administrator will concentrate on, 
but not be limited to, those categories of 
point sources enumerated in section 305(b) 

(1)(A) and any which the Administrator might 
add to that list. The Committee exoccts that 
the identification will be in objective terms and 
wi ll sot out ac t ual performance lev lo r the 
classes and categories of noint sources rather 
them prescribing specific control techniques . 
processes or ocmjnment ." H. Rep. No. 92-911, 

92d. Cong., 2d Sess., 107 (1972), reprinted 
in Senate Committee on Public Works, Committee 
Print, A Legis l ative History of the Water 
Pollution Control-Act Amendments of 19 72. 93d 
Cong. 1st Sess., at 794 (1973) (hereinafter 
"Legj slatjve Histor y*'). (emphasis added). 

The Senate Report similarly indicates that effluent 

limitations will be established by'regulations, and in addition 

indicates that the defendants* approach in incorporating factors 

into such limitations is consistent with the statutory scheme. 

"It is the Committee's intention that pursuant 
to subsection 301(b)(1)(A), and Section 304(b) the 
Administrator wi)1 interpret the term 'best practicable* 
when applied to various categories of industries as a 
basis for specifying el^nr and precise ef fluent limitations 
to be implemented by January 1, 1976. In defining best 
practi cable for any given industrial category, the 
Co.'irll t ee e xp ect:; the Administra t or t o take a number of 
fa ctor:; into a cco unt . Those factors should include the 
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aye of the plants, their size Am) unit processes 
involves) am) the cost of applying such controls. 

In effect, for any industrial category, the 
Committee expects the Administrator to define a 
range of discharge levels, above n certain base 
level applicable to all plants within that category. 

In applying effluent limitations to any individual 
plant, the factors cited above should be applied 
to that specific plant. In no case however, should 
any plant be allowed to discharge more pollutants 
than is defined by that base level.“ s. Rep. no. 
92-414, 92d Cong., 1st Sess. p. 50; Legislative 
H istory at 1400. (emphasis added). 

Plaintiffs argue that the reference to the Administrator establishing 

a "range of discharge levels" supports their construction of the 

Act. However, by creating narrow subcategories of point sources 

subject to different limitations, the Administrator has in effect 

created a range of discheirge levels for various categories of point 

sources—in this case the category being inorganic chemicals 

manufacturing. In any case, the determination herein challenged 

set the limitation of "no discharge of process waste water" for 

two types of sulfuric acid plants, indicating that in the 

Administrator's ox-iinion a range of numbers was inappropriate. 

Whether the substance of this decision was correct is, as noted above, 

to be challenged under section 509(b)(1)(E) in the Court of Appeals. 

In the Conference Report on S. 2770 the following was 

stated with respect to section 304(b): 

"In determining the 'best available technology* 
for a particular category cr class of point sources, 
the Administrator is directed to consider the cost 
of achieving cftluont reduction. Th e Conferees 
intend t hat the factory described in secti on 304(b) 
bo c or;: i ■ eri-d on ly wit h in classe s or categ ories of 
point : source:; and J ht suc h fac t ors not bo "consider ed 
at t he t ine o f a pplies; ion of an ei fluent limitation 
to -»*>. indivi dual point source wi t hin such a category* 
c ss. 

'Except as provided for in section 301(c) of the 
A he intent is that eftlucnt limitations applicable 

t lividuul point sources within a given category or 

C be as uniform ns possible. The Administrator is 

expected to be precise in his guidelines so as to assure 
that similar point sources with similar characteristics, 
regardless of their location or the nature of the water 
into which the clinch.trgu is nnd>\ will meet similar 
of 11 uont limitations. 
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• * "The Conferees Rave* provided. However, a mechanism 
for individual point sourcc-by-source consideration in 
section 301(c). That section provides that the Admin¬ 
istrator may modify any effluent limitation bused on 
'beat available technology* to be achieved by July 1, 
1903, with respect to any point cource, upon a showing 
by the owner or operator of such point source th t an 
effluent limitation so modified will represent the 
maximum use of technology within tieeconomic capability 
of the operator and will result in reasonable further 
progress toward the goal of the elimination of the dis¬ 
charge of pollutants." 110 Cong. Rcc. S. 1G874 (daily 

ec h» ° ct * 4 * 1972 *‘ Legislative History at 172. (emphasis 
added). 

This quotation appears to be basically consistent with defendants 
interpretation of the Act. Specifically it supports the defendants* 
construction that section 304(b) factors may be utilized to create 
subcatcgorics subject to uniform, specific effluent limitations and 
refutes plaintiffs* contention that such factors are to have an 
• independent status for the purpose of establishing discharge levels 

for individual plants. 

4. 

Plaintiffs have raised a final contention concerning the 
promulgation of the regulations in question which is a concomitant 
to their other allegations based on their construction of the statute. 
They argue that in issuing the regulations for inorganic chemicals, 
the Administrator failed to adhere to the notice and opportunity-to- 
comment requirements of the Administrative Procedure Act. 5 U.S.C. 

S 553. There is apparently no dispute that notice of proposed 
rulemaking was published in the Federal Register on August 6. 1973 

• . 

(3fl Fed. Reg. 21202) and October 11. “l973 (30 Fed. Reg. 20174) and 

I 

- extensive comments were received from the public, including the 

plaintiffs. The final regulations issued on March 12. j.97^ summarized 

the major comments received since October 11 notice of proposed rule- 
making. 

• ' 
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Tin* plaint iffs now contend however that they approached 
the* proponed regulations on the* assumption that such regulations 
would he* flexible "guidelines" issued under section 304(b) and 
‘ not actual effluent limitations to be mechanically applied to 
all plants in a given subcategory. Thus they argue that by 
promulgating actual effluent limitations, the Administrator 
rendered ineffective the notice and public participation require¬ 
ments of the APA. 

Although the record before the court tends to belie 
plaintiffs* allegations of surprise and prejudice, the court 
does not now decide this claim. Kathcr, the court is of the 
opinion that in view of its construction of the Act, supra, 
review of this procodual claim should also proceed in the Court 
of Appeals. Section 509(b)(1)(E) provides for jurisdiction in the 
Court of Appeals to review "the Administrator's action" in "promulgating 
any effluent limitation or other limitation under section 301." 

This jurisdictional section is unqualified, and the court perceives 
no reason why review of the adequacy of notice and public participation 
regarding regulations which establish effluent limitations, should 
not proceed in the same manner as a suit challenging the substantive 
action of the Administrator in setting particular limitations. 

To summarize, the court concludes that the regulations 
herein challenged arc effluent limitations established by the 
Administrator pursuant to section 301(b) and 304(b); and that 
review of boLh the substance of such limitations and the procedures 
utilised in establishing the same is exclusively in the Court of 
Appeals pursuant to section 509(h)(1)(E). Accordingly, for the 
reasons stated defendants* motion to dismiss this suit for lack 
of subject, matter jurisdiction is hereby granted. 

V D.Mi.D: This ? / day of September, 

• * f Chief U. !*, Oishriot J».\dqa'» ~ 
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FOOT U O T F * " 

_ -y 

1. As a basic for jurisdiction to review what they consider 
to be section 304(b) "guidelines"; plaintiffs also cite 
20 U.S.C. £8 1331, 1332, 1337 and 1651; the Declaratory 
Judgment Act, 20 U.S.C. S3 22CHV/202; and the'Administrative 
Procedure Act, 5 U.S.C. GO 701-706. 

2. The Administrator's approach was explained in the regulations 
as follows: 

The approach taken in developing effluent limitations 
guidelines and standards of performance for the inorganic 
chemicals manufacturing industry was to examine all vari¬ 
ables and segment the industry into workable subcategories 
consistent with these variations. Twenty-two subcategories 
have been established based on the chemical product manu¬ 
factured. In cases where two dissimilar processes arc used 
to manufacture the sane product separate limitations have 
been established within the subeatogory. Thus, ranges 
are provided for, as are other factors, by segmenting 
the inorganic chemicals manufacturing point source 
category into discrete subcategories, each with its own 
limitation. 39 Fed. Keg. 9612 (ilarch 12, 1973). 

3. Plaintiffs cite rational Kcsouroos Defense Council v. Tra in, 

6 E.K.C. 1033 (D.D.C. 1973) in support of their construction 
of the Act. That case involved a citizen’s suit under section 
505(a) of the Act to compel the Administrator to publish 
effluent limitation guidelines after expiration of the time 
period established by the Act. However, that case did r.ot 
consider the issue of statutory construction now presented. 

4. Section 306(b) provides that the Administrator shall publish 
regulations "establishing Federal standards of performance 
for new sources” within a category of sources. Plaintiffs 
point out that section 509(b)(1)(A) specifically provides 

for review of these "standards ofr performance." Section 306(c) 
authorizes the states to develop a procedure for applying 
and enforcing standards of performance for new sources located 
within the state which may then be approved by the Administrator. 
Plaintiffs contend that the implementation of these standards 
of performance would occur in permit proceedings which would 
be subject to approval by the fukTLnishrntor in a manner similar 
to section 301(b) effluent limitations. 

5. Section,302(a) authorizes the Administrator to "establish" 

"water quality" related "effluent limitations" when he finds 
that 

"discharges of pollutants from a point source or 
group of point sources, with the application of 
effluent limitations required under section 301(b) 

(2) (the technology-based limitations to be achieved 
by 1933), would interfere with the attainment or * 
maintenance of that water quality in a specific 

• portion of the navigable waters which shall assure 

protection of public water supplies...." 
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6. • These pertain to the procedural requirements of a state- 

operated permit program. 

7. There is very little legislative history relative to section 
--509(b). The bill as originally passed by the House provided 

• for judicial review in the district courts whereas the Senate 
bill provided for review of certain administrative actions 
in the Court of Appeals for the District of Columbia and 
others in the Courts of Appeal for the appropiate circuit. 
H.R. 11096, 92d Cong.. 2d Sens. § 509(b)(1972); S. 2770. 

92d Cony., 1st Sess. § 509(b). 
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ADDENDUM C 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN PAPER INSTITUTE, 

Plaintiff, 


RUbSrLL E. TRAIN, as Administrator, 
Environmental Protection Agency, 

and 

JOHN R. QUARLES, as Deputy Administrator, 
Environmental Protection Agency, 

Defendants. 

f _ 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Civil Action No. 74-814 


El LED. 

SEP 2 01974 

2AME.S £ DAVEf, ClerK 


ORDER 

The Motion to Dismiss filed by the defendants In 
this action is GRANTED, and the action is hereby DISMISSED, 

. on the ground that the regulations challenged by the plaintiff 
in this suit are* effluent limitations which, pursuant to 
Section 509 of the Federal Water Pollution Control Act Amendment» 
of 1972, are subject to review only in United States Courts of 


Appeals. 


Date 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLU13IA 


AMERICAN PAPER INSTITUTE 
Plaintiff 
v, 

RUSSELL TRAIN, ct al. 

Defendants 



7H-m 

Civil Action Do. 1703 - 73 


I 




SEP 2 01974 

MEMORANDUM OPTHION i 

Plaintiff brought this action to set aside certain regula¬ 
tions setting forth water pollution effluent limitations 

guidelines and standards of performance for the pulp, paper 
• • 

•lt\A paperboard industries. These regulations were published 

pursuant to the Federal Water Pollution Control Act Amendments 

Of 1972 ("FWPCA" or ’’the Act"); Pub.L. 92-500, 86 Stat. 8l6, 

1 / 

33 U.S.C. § 1251 et sea. (October 18, 1972) 


The precise issue is whether this Court has Jurisdiction 
to review the regulations in question. Haintiff contends that 
the challenged regulations are re viewable in this Court pursuant 
to the Administrative Procedure Act ("the APA"), 5 U.S.C. 555 
et seq . Defendants maintain that the regulations are effluent 
limitations issued pursuant to § 301 of the Act, 33 U.S.C. § 13U• 


l/ Regulations under challenge were promulgated by EPA at 40 C.F.R. 
§§ 430.10 through 430.56, 39 Fed.Reg. 18742 (;'sy 29, 1974) and at 
40 C.F.R. §§ 401.10 through 401.12, 39 Fed.Reg. 4537 (February 4, 
1974) insofar as they are applicable to 40 C.F.R. §§ 430.10 through 
430.56 and are therefore revievable only by a Court of Appeals, pur¬ 
suant to § 509(b)(1) of the Act, 33 U.S.C. § 1369. 






* V 
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Plaintiff's argument appears to be that the regulations In 
question are guidelines Issued pursuant to § 304(b) of the 
Act, 33 U.S.C. § 1314(b) or that, if not guidelines, are 
void limitations promulgated erroneously in the stead of 
’ guidelines. In either event, plaintiff claims these regula¬ 
tions are re viewable in this Court under the provisions of the 
APA (Section 10(a)). Assuming arguendo that the regulations 
• are guidelines only, or guidelines divisible from limitations. 
for purposes of review, we hold that this Court does not have 
Jurisdiction to review. 

The FWFCA at § 304(b) provides for the promulgation of 
j guidelines as an aid to the establishment of effluent lirita- 

tions standards of performance for existing point sources, such 
limitations to be promulgated for use in the permit issu-nce 
mechanism to be put in effect no later than July 1, 1977. See 
33 U.S.C, §§ 1311 and 1314(b). Since guidelines are only an 
aid in establishing effluent limitations and since limitations, 
not guidelines, comprise the standards of performance for the 
issuance of permits, plaintiff cannot be heard to complain that 
it is "adversely affected or argrieved ” by guidelines, the 
J criteria of Section 10(a) of the APA. If these regulations are 

limitations, which this Court holds they in fact are, § 509 of 
i the FWFCA provides for review by a United States Court of Appeals 

, and not by a United States District Court. We therefore lack 

\ subject natter jurisdiction. 

, As to whether review of these regulations might be had in 

this Court as well as the Court of Appeals — the law is clear 
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that Vien Congress has specified a procedure for Judicial re¬ 
view of administrative action, courts will not make nonstatutory 
remedies available without a showing of patent violation of 
agency authority or manifest infringement of substantial rights 
Irremediable by the statutorily prescribed method of review. • . 
Wader v. Voloe . 151 U.S. App. D.C. 90» 95* F»2d 26l, 266 

(1972). Accordingly, plaintiff's complaint is dismissed for the 
Jurisdictional reason already set forth. An order consistent 
with the foregoing has been entered this date. 


• 

• 



• 



f } John H. Pratt 

1 

* 


• 

tJnitW States District Judge 


September 19, 1974 


I 
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ADDENDUM D 

The tabulation of actions outside of Section 509 

includes: 

(1) Other EPA actions under Section 304 . Section 304 
is entitled "Information and Guidelines." Not one of the promulga¬ 
tions by EPA is covered by Section 509. Among them are — 

(a) Section 304(a) . EPA must establish the water 
quality criteria on which State water quality standards under 
Section 303 are based. State water quality standards are the 
alternative to technology for effluent limitations under Section 
301(b)(1)(C) and 302. 

(b) Section 304(c) . EPA must publish information 
on the means of reducing effluent discharges for the purpose of 
meeting the new source standards of performance under Section 
306. Standards for new plants are covered under Section 509(b), 
but technological benchmarks for new source standards are not. 

Section 304(c) serves a function somewhat similar to Section 304(b)'s 
identification of effluent reductions and the factors to be 
assessed in determining effluent limitations based on best prac¬ 
ticable and best available technology. 

(c) Section 304(d) . EPA must publish information 
on "effluent reductions attainable" through the application of 
secondary treatment by public sewer systems. Secondary treatment 
is the technological basis for public sewer system " effluent 

D-l 
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limitations '* under Section 301(b)(1)(B). EPA also must publish 
information on alternative waste management techniques meeting 
the criteria of best practicable waste treatment technology. Best 
practicable technology is the basis for the Section 301(b)(2) 
standard for public sewers. Section 304(d) is not mentioned in 
Section 509. 

(d) Section 304(e) . EPA must publish "(1) guidelines 
for identifying the nature and extent of nonpoint sources of 
pollutants and (2) processes, procedures, and methods to control 
pollution from" agricultural, construction, subsurface-disoos 3 l, 
and other "nonpoint" sources. Such guidelines are not academic 
studies for use by the States in their discretion. Control of 
non-point sources is a mandatory part of State plans for area-wide 
management. Section 208(b)(2)(F) to (I) and (K), 33 U.S.C. §1288 
(b)(2)(F) to (I) and (K). Area-wide waste management programs 
were considered to be among the most important of the 1972 Act. (see 
H.R. Rep. No. 92-911, 92d Cong., 2d Sess., at 72, 95 (1972).) No 
discharge permit may be issued contrary to an area-wide plan. (Section 
208(e), 33 U.S.C, §1288(e).) Grants for public sewer systems may not 
be issued except as consistent with an area-wide plan. (Section 
208(d).) No less than the technological effluent limitations under 
Section 301(b), area-wide waste management plans are a key to 
the Congress* program for clean water and to discharge permits for 
public sewer systems and industrial sources. 
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(e) Section 304(f) . EPA is required to promulgate 
pretreatment standards for existing sources. (Section 307(b).) 

It also must promulgate pretreatment standards for new sources. 

(Section 307(c).) Both, through the 1973 amendments to the Act, 
are covered by Section 509(b). But EPA has other obligations 
with respect to the quality of industrial effluent prior to its 
introduction into a public sewer system. Under Section 304(f), 

EPA must publish " guidelines for pretreatment of pollutants which 
he determines are not susceptible to treatment by publicly owned 
treatment works." Significantly, these guidelines are for the 
purpose of "assisting the States in carrying out programs under 
Section 402" by establishing conditions of NPDES permits for public 
sewer systems consistent with the Act and the guidelines are to 
"designate the category or categories of treatment works to which 
';he guidelines apply." There is no suggestion that the provisions 
of Section 509 apply to the pretreatment guidelines of Section 
304 (f). 

(f) Section 304 (g) . EPA is required to "promulgate 
guidelines establishing test procedures for analysis of pollutants." 
These guidelines are applied in connection with permit applications, 
are applied as a part of reporting requirements in conditions of 
issued permits, and are used in enforcement actions. 
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(9) Section 304(h) . EPA must "promulgate guidelines 
for the purpose of establishing uniform application forms and other 
minimum requirements for the establishment from owners and operators 
of point sources" and "promulgate guidelines establishing minimum 
procedural and other elements of any State program under Section 
402." EPA's approval or disapproval of a particular State program 
is covered by Section 509; the guidelines for State programs are not. 

(2) Regulations and Guidelines Governing the Issuance of Permits -- 

(a) Ocean Discharge Criteria (Section 403) . The Act 
requires EPA to "promulgate guidelines for determining the degradation 
of the waters of the territorial seas, the contiguous zone, and the 
oceans." Section 403(c) <i). 33 U.S.C. §1343(0(1). The substan¬ 
tive requirement of salt water protection which these standards 
implement is parallel and of importance equal to the technological 
requirements of Section 301(b). Permits under Section 402 into 

the waters covered by the guidelines may not be issued "except in 
compliance with such guidelines." Section 403(a), 33 U.S.C. §1343(a). 

(b) Guidelines for Disposal of Dredged or Fill Material 
-(Section 404) . Authority to issue permits for disposal of dredged 
or fill intended into navigable water resides with the Corps of 
Engineers. The designation of disposal sites in such permits must 
be from "application of guidelines" established by EPA "in con- 
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junction with the Corps* Section 404 guidelines for permits are 
not under Section 509. 

(c) Regulations on Disposal of Sewage Sludge (Section 405} . 

An EPA permit must be obtained for the disposal in navigable waters 
from public treatment systems. Section 405(a). 33 U.S.C. §1345(a). 

Such permits are to be based on EPA "regulations governing the 
disposal of sewage sludge." Section 405(b). 33 U.S.C. §1345(b). 

(3) Other Guidelines and Regulations . Not all EPA guidelines 
and regulations provide bases for permits, but many in addition to those 
in Section 304 have an important regulatory impact. 

(a) User Charge Guidelines (Section 204(b)(2)) . Assess¬ 
ment of user charges from industrial sewers is a requirement for 
construction grants and NPDES for public sewer systems. Sections 
204(b)(1). 33 U.S.C. §1284 (b)(1); Section 402(b)(9), 33 U.S.C. 

§1342(b)(9) "Guidelines" issued by EPA govern such charges. 

Section 204(b)(2), 33 U.S.C. §1284(b)(2). 

(*>) Guidelines and Regulations for Issuance of Construction 
Grants (Sections 201(g)(4), 205(a), and 212(2)(c)) . Upgrading of 
public sewage treatment by infusion of Federal funds is a critical 
aspect of the 1972 Act. Many important standards and conditions 
for Federal grants and construction are to be established by EPA 
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regulations and guidelines. Sections 201(g)(4), 33 U.S.C. §1281 
(g)(4); 205(a ), 33 U.S.C. §1285(a); 212(2)(C). 33 U.S.C. §1292 
(2)(c). Neither these regulations and guidelines nor EPA issuance 
(or refusal to issue) construction grants are within the scope of 
Section 509. 

(c) Aquaculture Guidelines (Section 318) . EPA is 
authorized to permit the discharge of pollutants from aquaculture 
projects. Section 318(a), 33 U.S.C. §1328(a). To implement that 
authority, EPA must "by regulation * * * establish any procedures 
and guidelines (the Administrator] deems necessary." Section 318(a), 
33 U.S.C. §1328 (a). 

(4) Major Regulatory Actions . Further demonstration of the 
limited scope of Section 509 lies in the fact that it does not 
cover a large number of important EPA regulatory actions— 

(a) Area-Wide Waste Management Plans (Section 208) . 

In addition to the guidelines noted above for the control of non¬ 
point sources of pollution in area-wide waste management, the 
1972 Act gives EPA authority to issue guidelines and requires 
approval of various elements of this basic program. Section 208 
(a)(1) and (7), (b)(1) and (3), and (c)(2), 33 U.S.C. §1288 
(a)(1) and (7), (b)(1) and (3), and (c)(2). 
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State- 


(b) Water Quality Standards (Section 303). 
adopted water quality standards are subject to approval by EPA 
and, if not approved, such standards must be promulgated by EPA. 
Similarly, State plans for allocating allowable waste loads among 
discharges must be presented to EPA with EPA required to promulgate 
a substitute if it determines that the State allocation does not 
meet the requirements of the Act, Section 303, 33 U.S.C. §1313. 

The water quality standards and the allocation implement the 
requirements of Sections 301 (bf(1)(C) and 302 for water-quality 
based effluent limitations. 

(c) Spills of Oil and Hazardous Materials (Section 311) . 
Section 311 authorizes substantial fines and penalties for spills 
of oil and hazardous materials. Section 311(b)(2)(D) and (b)(5) 
and (6), as amended, 33 U.S.C. §1321(b)(2)(B) and (b)(5) and (6). 

EPA is required to develop regulations governing the discharges (spills) 
for which liability may occur and the magnitude of the liability 
and requirements applicable to individual plants for prevention 
of such incidents. Section 311(b)(2), (3), and (4) and (j), 

33 U,S„C 0 §1321(b)(1), (2), and (3) and (j). 
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MEMORANDUM 

To: 

From: 


ADDENDUM F. 

ENVIRONMENTAL PROTECTION AGENCY MEMORANDUM 
ON JUDICIAL REVIEW OF EFFLUENT LIMITATIONS GUIDELINES 

February 25, 1974 


Acting Assistant ADmlnlstrator for Air and Water Programs (AW-443) 
Assistant Administrator for Enforcement and General Counsel (EG-329) 


Subject: Judicial Review of Effluent Limitations Guidelines 


The 9 ^stlon has been raised by a number of concerned companies regarding whether petitions 
for Judicial review of the 1983 effluent limitations (best available control technolo.v 

30i n and C 3O^ y are presentl y bei "8 promulgated by EPA pursuant to Sections’ 

301 and 304 of the Federal Water Pollution Control Act, as amended (the Act) 3 V 

£ e «£ Act provides 3 that 9 ° ^ ° f the ° f -Section 

srry' pren " 8 n e!! - 

distrlc^ln’which ^ ClrCUlt 2”' ° f Ap?Cals o£ tha SU?»‘i OT the Federal “Ll.l 

district In which such person resides or transacts such business upon application bv enrh * * 

^„r C / PP ? l0n Shal1 be M<,e “ lthln «‘"«y Cays from the date of suc£ deter- 
inatlon, approval, promulgation, Issuance or denial, or after such date onlv if c„rh 

application is based solely on grounds which arose after such n?netie?£ day^ 

19fl1 C hp h J%T 1 J 1 iI; eqUlr f th !* an effluent limitation which Is not to be Implemented until 
1983 be Judicially reviewed approximately nine years earlier, this clearlv iHhP r 

Congress. The use of the term "any- in Section*** (b) lea^s nj ^0^? ^^ tJe 19^ Um?L 

i^’i^sTd Y e T rl ' o s n a :u d srb h rfL e :r:jth 3 i 0 i 90 

icct t^^JcJcTre"^;*^;351 ir^Z^cUZl fo 

volved the similar restriction established in Section 307 of the Clean Air Act. ° ° 

Wiile Section 509(b) (1) may present some problems in reviewine limltatlnnc s aco ,4 « 

tho r ?n 5 6 h d *5' aCtlon iS facts ° r other ‘"formation which became available after 

s s£55S«? 5Sr =’“ s-sssms: =£? 
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Another mitigating factor Is that Section 304 (b) requires the Administrator. following 
promulgation of regulations establishing guidelines for effluent limitations, to ". 
least annually thereafter revise. If appropriate, such regulations." Moreover, Seftlon 301 
(d) provides that limitation required by paragraph (2) of subsection (b) of 

this section (the 1983 limitations) shall be reviewed at least every five year- and If 
appropriate, revised pursuant to the procedure established under such paragraph." clearly 
Congress has provided for adequate continuing review of the 1983 limitations and any in- * 
formation relevant to determining the necessity for a revision should be surfaced. Thus 
any company or other interested party, has available to it a basis for requesting a revision 
°J C„? tand ^ rd Wh ! rC ® ubsc 9 uent events appear to Justify such revision. A failure or refusal 
of hi A to do so based on such Information would authorize Judicial review on the ba-ls of 
the provision cited in the preceding paragraph. For these reasons, the 90-day requirement 

f" ioq! 00 ^? 9 (b) .? oe9 not appear to *>a an unreasonable limitation on Judicial review of 
the 1983 effluent limitations. 

A I 1 ™? f,1 c t0r , Whl c™ 6 /?» ld bC rnontlon e <1 relates to the relationship between Sections 301 
and 3 •*. Section 509 (b) makes no mention of Judicial review of the Section 304 (b) guide¬ 
lines for effluent limitations. However, the effluent limitations guidelines which the 
Agency is presently issuing under Section 304 (b) are also being issued Section 301 and 
establish effluent limitations under Section 301. Thus, these guidelines fall within the 
provision *n Section 509 (b) for Judicial review within 90 days of "any effluent or other 
limitation under section 301." The effluent limitations guidelines promulgated by the 
Agency will Implement both Section 301 and Section 304. Since it would be 'impossible to 
challenge the Section 301 limitations without challenging the Section 304 (b)guidelines 
the requirements in Section 509 (b) that limitations promulgated pursuant to Section 301* 
be chaHenged In the United States Court of Appeals and within 90 days almost must be con¬ 
sidered to Include challenges to Section .304 guidelines. 


/s/ Alan G. Kirk, II 
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